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DIGEST OF DECISIONS, 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS, SINCE JANUARY 1871. 


From certified transcripts in our possession. 


APPEAL. 


§ 118. Marine.—Statute.— Held, that under chapter 521 
of the laws of Florida, an appeal lies to the supreme 
court from an order of the circuit court refusing to set 
aside a verdict and grant a new trial, and that the pro- 
visions of the code do not destroy the right of such appeal, 
but simply regulate the practice in its exercise. 


Schultz vs. The Pacific Ins. Co.* 
Rep’d Jour’! p. 495. 


APPLICATION. 


§ 119. Lire.— Answers in.—The assured was asked the 
following question in the declaration: “Has any company 
declined to insure the party, if so, what company, when and 

* Decision rendered January 28d, 1872. To appear in 14 Fla. 
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for what reason?” Held, that whether certain facts con- 
nected with an application by the assured to another com- 
pany for insurance amounted to his application being 
declined or not, is a question for the jury to pass upon, 
and that unless his application was in reality declined he 
was under no obligation to disclose such facts in answer to 
the above question. . 


The Mutual Benefit Life Ins. Co. vs. Wise.* 
Rep’d Jour’) p. 430. Mp. C.A. 


§ 120. Frre.—Survey—Breach of Condition Precedent. 
The printed part of the policy provided that ‘The policy 
is made and accepted in reference to the survey on file at 
the office and the conditions thereto annexed, which are to 
be used and resorted to in order to explain the rights and 
obligations of the parties hereto in all cases not herein 
otherwise specially provided for.” The conditions referred 
to declared “that if any survey, place or description of the 
property herein insured is referred to in this policy, such 
survey, place or description shall be deemed and taken 
to be a warranty on the part of the assured.” A survey 
and application was made several years before upon an- 
other application for insurance upon the same property, 
and was referred to in the policy as containing a descrip- 
tion of the property to be insured. Held, that the provi- 
sion “requiring a written application by the person 
seeking insurance, was introduced for the benefit of the 
defendant, and if the company issued a policy without 
requiring it, the contract would take effect as though no 
reference thereto had been made,” and that “the party to 
a contract, who seeks to destroy its obligations by reason 
of an alleged breach of a condition precedent by the other 
party, cannot establish the existence of such a condition 
by inference or conjecture. The terms of the contract must 
be clear and explicit in his favor;” and that the survey 
referred to was no part of the contract between the parties. 


Clinton vs. The Hope Ins. Co.t+ 
Rep’d Jour’l, p. 486. Ws ee Ds 


* Decision rendered April —, INTL To appear in 34 Ma. 
t Decision rendered April 4th, 1871. To appear in 45 N. Y. 
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CONSTRUCTION. 


§ 121. Lire.—Sickness.—The attention of the assured 
had been directed in the declaration to certain diseases 
specifically enumerated, and he was asked whether he had 
had any of these diseases. He was then asked whether 
he had had any sickness within ten years, and if so, what. 
He answered, “ Pneumonia in 1862.” In 1860 and 1861 he 
had chronic Pharyngitis, a disease not specified in the 
questions asked. Held, that it was for the jury to decide 
whether chronic Pharyngitis was a “sickness” in contem- 
plation of the parties in putting and answering the ques- 
tions. 


The Mutual Benefit Life Ins. Co. vs. Wise. 
—S 119. 


§ 122. Fire.—Policy—* Estate of Daniel Ross”—Inter- 
est of Administratriz.—The administratrix applied to the 
agent of the company for a policy, and informed him that 
the insurance was desired for the benefit of the widow and 
heirs of Daniel Ross. A policy was issued by which the 
company undertook to insure “ the estate of Daniel Ross” 
against loss or damage by fire upon property described as 
a cotton mill building and the fixed and movable machinery 
therein. The person or persons to-be insured were not 
mentioned in the policy. The personal estate of the intes- 
tate was more than sufficient to pay his debts. Held, that 
“if the name of the person for whose benefit the insur- 
ance is obtained, does not appear upon the face of the 
policy, or if the designation used is applicable to several 
persons, or if the description of the assured is unspecified 
or ambiguous, so that it cannot be understood without 
explanation, extrinsic evidence may be resorted to to ascer- 
tain the meaning of the contract, and when thus ascertained 
it will be held to apply to the interests intended to be 
covered by it, and they will be deemed to be compre- 
hended within it, who were in the minds of the parties 
when the contract was made.” 

1 Phil. on Ins. 163; Colpoys vs. Colpoys. Jacob, 451; Burrows vs. 


Turner, 24 Wend. 277; Davis vs. Boardman, 12 Mass. 80; Newson’s 
Administrator vs. Douglas, 7 H. & J. 417. 
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And that “the words used in this policy were intended to 
designate the persons holding the legal title, and to speak 
of the property left by a deceased person, including the 
real property, especially before final settlement of his 
affairs, as his estate, if not accurate is not an unusual 
designation. We are of opinion that the interests, both of 
the administratrix and of the heirs in the insured property, 
were covered by this policy.” 

1 Phil. on Ins., 106; Higginson vs. Dale, 12 Mass. 96. 

Clinton vs. Hope Ins. Co. 

— $120. 

§ 123. Lire.—Dying Condition at Expiration of Policy. 
The assured, about two hours before the expiration of a 
policy upon his life, was so fatally stricken with paraly- 
sis, that he at once became and remained in a dying con- 
dition until the next day, when he died. It was claimed 
that within the meaning of the policy, he was dead before 
it expired. Held, that “it is not enough that his life was 
in such peril that no hope was left of a partial recovery, 
and that so far as his continued existence could have ben- 
efitted the plaintiff or her children, by any provision he 
could have made for their comfort, his life to them may, in 
that respect, have been worthless. It was not against his 
ill health, or against any attack of apoplexy and paralysis, 
or fatal epidemic she was insured, but against his death 
from any cause, other than those excepted in the policy.” 


Howell vs. The Knickerbocker Life Ins. Co.* 
Rep’d p. 443. N. Y. Com. A. 


EVIDENCE. 


§ 124. Marine.—Rule of, in Civil and Criminal ‘Cases. 
The judge in the court below charged the jury as follows: 
“Tf you find from the evidence that the master of the Mut- 
ter Schultz designedly cast away and destroyed his vessel, 
you must, of course, find for the defendant. In determin- 
ing this question, you must be satisfied beyond a reasona- 
ble doubt that the master did designedly cast the vessel 
away, before you can find against him on this point.” 
Held, that “the rules of evidence are the same in civil and 
~ ® Decision rendered May Ist, 1871, To appear in 44 N. Y. i oa. 
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criminal cases”; and that the rule is, “that the character 
of the fact to be proved, and not the position of the party, 
determines the degree of proof to be required. There was 
no error in this direction of the court.” 

Green. Ev., 10 ed., 65; Abbott, J., in 2 Starkie, 116; 2 Russell on 
Crimes, 589; Thurtell vs. Beaumont, 1 Bing., 339. 


Schultz vs. The Pacific Ins. Co. — 


$125. Frre.— Ownership.—The Court instructed the jury 
that “ the policies of insurance, with the applications de- 
scribed in the petition in this action are prima facie evi- 
dence of title, and of an insurable interest therein, in the 
plaintiff” Held, that “this was a correct ruling on this 
point. Possession and acts of ownership are always p7i- 
ma facie evidence of ownership of property.” 

Nichols et at. vs. Fayette Mutual Fire Ins. Co., 1 Allen 63; Fowler 
vs. New York Indemnity Ins. Co. 23 Barb. 150. 

The Kansas Ins. Co. vs. Berry.* 


Rep’d Jour’l, p. 455. Kas. 8. C. 


§ 126. Marine.—LHeperts.— Held, that “ the questions of 
seaworthiness and care in the navigation of this ship just 
disposed of, are,in the language of Mr. Justice Story, ques- 
tions of fact dependent upon nautical testimony, and are 
incapable of being solved by a court without assuming to 
itself the province of a jury, and judicially relying upon 
its own skill in maritime affairs.” 

M’Lanahan ws. The Universal Ins. Co., 1 Peters, 184. 

Schultz vs. The Pacific Ins. Co. 


INSURABLE INTEREST. 


$127. Marine. Advances on Freight.—A valued policy 
was issued upon the freight. At the time the contract of 
insurance was entered into a large part of the freight to be 
earned had been paid to the insured, so that the amount 
remaining due was less than that covered by the policy. 
By the terms of the charter-party and the indorsement on 





* Decision rendered July 26th, 1871. To appear in 6 Kas. 
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the bill of lading, the moneys paid were advanced against 
the freight and were to be deducted therefrom. The ver- 
dict in the court below was for the full amount insured. 
Held, that the owner had “an insurable interest to the 
full amount of the freight, notwithstanding an advance 
to be charged against it. 

Schultz vs. The Pacific Ins. Co. 


JURY. 


§ 128. Marine.— Verdict— When to be Set Aside.—The 
verdict of the jury was founded on evidence complicated 
and contradictory, which required an investigation into 
the character and credit of the witnesses, whose testimony 
it-was necessary to compare and weigh. Held, that this 
was the proper function of a jury. 

1 Brevard, 150; 2 Sturges, 1142; 2 Burr., 665; 1 Wils., 22; 1 
Burr., 896, 609; Cowp., 37; 2 Wils., 249; 3 Wils., 47. 

Held, also, that “ where there is conflict in the testi- 
mony, it is within the province and power of the court to 
set aside a verdict, which does not reach a substantially 
just conclusion, in cases where the conflicts are of such 
character and the circumstances of such nature as to give 
just ground for the belief that the jury acted through 
prejudice, passion, mistake, or any other cause, which 
should not properly control them.” 

Schultz vs. the Pacific Ins. Co. 


NEGLIGENCE. 


§ 129. Martnr.— Of Master.—The defense was the neg- 
ligence of the master, who was two-thirds owner. Held, 
that “a different rule of law is applicable to his negligence 
than would be applicable to negligence of the other offi- 
cers or crew, which the master could not be expected to 
prevent with ordinary prudence and care.” “ The under- 
writer is not liable to indemnify the assured for losses by 
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the perils insured against, directly incurred through the 
frauds or gross misconduct of the assured.” 
Schultz vs. The Pacific Ins. Co. 


—§ 118, 


§ 130. Marine.—The direct and proximate cause of the 
loss of the bark was stranding on the American Shoals 
during a gale, and in waters in which existed a current, the 
course and velocity of which varies. Held, that “ this is 
a peril of the sea. The general rule, where barratry is 
excepted from the risks, which is this case, is, if the 
immediate cause of the loss is a peril insured against, it is 
no defense that the loss was remotely caused by gross 
negligence of the agent of the insured not amounting to 
barratry. This is the law as settled repeatedly by the 
Supreme Court of the United States, as well as of the 
King’s Bench.” 

3-Pet., 222; 10 Pet., 507; 11 Pet., 213; 3 Sum., 276; 5 Barn. & 
Ald., 171. : 


Schultz vs. the Pacific Ins. Co. 
$ ls. 


§ 181. Marine.—Held, that “where the assured estab- 
lishes a loss and shows that the direct and proximate 
cause of it is a peril insured against, then the insurer can 
relieve himself by showing that the efficient and direct 
cause of encountering the peril was the failure, on the part 
of the assured, to act in good faith toward the insurer or to 
exercise ordinary prudence in the management, navigation 
and care of the vessel.” 

Schultz vs. The Pacific Ins. Co. 


POLICY. 


§ 132. Lire.—Jury— Questions for.—It was agreed in 
the declaration and policy that the policy should be void 
if any untrue or fraudulent allegations should be con- 
tained in the answers of the assured to questions asked in 
the declaration. He was asked whether he had been or 
was then employed in military or naval service; whether 
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he had had any sickness within the last ten years, and if 
so, what; and whether any company had declined to in- 
sure him, and if so, for what reason. Held, that “these 
answers were not warranties but representations made 
material by the agreement of the parties, and that there- 
fore their truth alone, and not their materiality, was open 
to the consideration of the jury,” and that “it was not in- 
cumbent upon the insurer to show that the answers were 
morally false, but that if they were shown to be simply 
untrue it would be sufficient to defeat the plaintiff’s 
action.” 

Anderson vs. Fitzgerald, 4 House of Lords, Cases 5083—514; Camp- 
bell vs. New England Ins. Co., 98 Mass. 381. 

The Mutual Benefit Life Ins. Co. vs. Wise. 


PRACTICE. 


§ 183. Lire.—Removal to Federal Courts.—Held, that 
where the plaintiff was a citizen of Virginia at the time of 


the institution of the suit, the provisions of the Act of Con- 
gress authorizing removal from the State to the Federal 
court do not apply. 

The Mutual Benefit Life Ins. Co. vs. Wise. 


—§ 119. 


§ 134. Lire.—J/Jury— Questions for.—The following ques- 
tion was asked in the declaration : “ Has the party been, or 
is he now employed in any military or naval service?” 
Held, that it was a question for the jury to decide wheth- 
er a chaplain in the army is in the military service, and 
whether the assured, if in the military service, was ever 
actually employed in such service. 

The Mutual Benefit Life Ins. Co. vs. Wise. 


PREMIUM. 
§ 135. Lire.—WVon-payment of.—-The policy contained the 


clause “and it is hereby agreed that this policy may be 
continued in force from time to time until the decease of 
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the said George R. Howell, provided that the said assured 
shall duly pay or cause to be paid to the said company 
annually, on or before the 15th day of July in each and 
every year, the sum of one hundred and thirty-eight dol- 
lars and fifty cents. On the 15th day of July, 1862, How- 
ell went to his place of business prepared and intending 
to pay the said annual premium; but before he did so he 
was stricken down with paralysis, and died the next day, 
without having made the payment.” Held, that “the 
payment of the premium was an act, which could have 
been performed by any other person than the plaintiff's 
husband; its payment did not necessarily depend upon 
his continued capacity or existence; and hence, although 
he was, shortly prior to the expiration of the policy, when 
about to pay the premium, rendered incapable, by the act 
of God, she is without the rule that relieves a party from 
the consequences of an omission to do an act rendered im- 
possible by omnipotent power.” 
Brown’s Leg. Max. 6th Am. ed., 178, 179, and cases there cited. 


Howell vs. The Knickerbocker Life Ins. Co. 
—§ 123. 


§ 136. Lire.— Waiver—_Agents.-The general agents of 
the company prepared and sent the application of the 
assured to the home office, and received a policy in return 
duly executed, which they inclosed, with two notes for the 
credit portion of the premium, to the assured, saying, in 
their letter, “the cash payments we will get of Scott when 
the proper time arrives.” The assured signed and returned 
the notes to the agents. The policy recites that the plain- 
tiff paid the company the cash part of the premium in 
hand. Scott afterward refused to pay the cash part of the 
premium, and the agents wrote to the assured, requesting 
him to make the payment, telling him it had been so long 
delayed that they would have to add interest. Held, that 
the facts in the case are sufficient to support the judgment 
of the Circuit Court for the plaintiff, and that beyond all 
doubt they show a waiver; and Held, that the general 
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agents had the power to deliver the policy without first 
exacting the payment of the cash premium. 

Boehen vs. Ins. Co. 35, N. Y. 131. 

Brooklyn Life Ins. Co. vs. Miller. 


§ 116. 


§ 137. Lire.—Hatending Payment of.—At the time of 
paying the annual premium on a policy previously issued, 
the following agreement was entered into: “And it is here- 
by agreed that this policy may be continued in force, from 
time to time, until the decease of the said George R. How- 
ell, provided that the said assured shall duly pay, or cause 
to be paid to the said company, annually, on or before the 
15th day of July, in each and every year, the sum of one 
hundred and thirty-eight dollars and fifty cents.” On the 
15th day of July, 1862, Howell went to his place of busi- 
ness prepared and intending to pay the said annual pre- 
mium; but before he did so he was stricken down with 
paralysis, and died the next day, without having made the 
payment.” At the trial the defendant admitted that it was 
understood and agreed by and between the defendant and 
the said George R. Howell, after the policy was issued, 
and when the annual premium was paid, that if anything 
should happen to him to prevent his paying such premium 
on the day whereon the same became payable, the said 
policy should not thereby become null and void, but should 
continue in full force for a reasonable time thereafter, so 
that the said premium could be paid.” Held, that the 
agreement, being made after the insurance was effected and 
the policy delivered, was binding upon the parties, and 
that the policy was continued in force. 

The Trustees of the First Baptist Church vs. Brooklyn Fire Ins. Co., 
19 N. Y., 305, 307. 

Howell vs. The Knickerbocker Life Ins. Co. 


—$ 123. 


PROOF OF LOSS, 


§ 138. Fire.—Afidavit—Insanity.—In his affidavit, the 
insured, after giving the particulars of the loss, proceeded 
further to state that he believed the building had been set 
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on fire by an incendiary ; that he had heard of repeated 
threats of a person, whom he named, that he would burn the 
premises ; and that it was in consequence of these threats 
that he had procured the insurance. Testimony was given 
on trial to show that at the time of making this affidavit 
the insured was insane. Defendants asked instructions to 
the effect that “they had a right to proof of loss by an 
intelligent being, and if plaintiff was insane no such proof 
had been given.” Held, that “if he was so insane as to be 
incapable of making an intelligent statement, this would, 
of itself, excuse that condition of the policy ;’ and that if 
the affidavit, which is sufficient in the information it con- 
veys of the time, the nature, and amount of the loss, “ con- 
tains something more which was the result of insanity, that 
does not vitiate what is well and truly stated in the affida- 
vit.” 
Germania Fire Ins. Co et al. vs. Boykin. —" 


REPRESENTATION, 


§ 139. MARINE.— Concealment— Warranty.—“ It was al- 
leged that there was concealment, in reference to the con- 
dition of the ship, at the time the policy was applied for.” 
Held, that “this a matter to which the implied warranty of 
seaworthiness extends, and the assured is not obliged to 
communicate any fact as to which there is a warranty ex- 
pressed or implied, unless information upon the subject is 
particularly called for in the first instance.” 

20 John, 214; 4 East, 590; Annesly on Ins., 143; 12 Md.. 343, 

Schultz vs. The Pacific Ins. Co. _ 


SEAWORTHINESS. 


§ 140. Marine.—Held, that it is a compliance with the 
watranty of seaworthiness “if the ship is in a suitable 
condition to carry the cargo put on board, or intended to 
be so, it being sufficient if the vessel is fit for the service 
in which she is employed.” 

1 Phillips on Ins., 114. 

Schultz vs. the Pacific Ins. Co. 
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SUBROGATION. 


§ 141. Frre.—Right of Vendors._-The vendee took pos- 
session of the property insured, a mill and the machinery 
therein, and held it until after the fire, paying $1500 down, 
under a contract for the sale of the property for a certain 
sum, which contract gave him immediate possession, and 
declared that he should hold the land and personal prop- 
erty as tenant of the estate ata fixed rent until the deed 
should be executed and delivered. Held that “the title to 
the personal property did not pass by the contract. By 
the agreement of the parties, the vendor at the time of the 
fire held it as tenant. When it was destroyed by the fire it 
was the property of the vendors in the contract, and the 
loss was theirs.” 

Herring vs. Hoppick, 15 N. Y. 409; Hasbronck vs. Lounsberry, 26 N. 
Y. 599. 

“They were disabled to perform the contract in respect 
to the personal property, nor could they, under the circum- 
stances, compel the vendee to accept a. partial performance 
on their part, and require him to take land.” 

Bacon vs. Simpson, 3 Mic. and U. 78. 

“The same event, therefore, which fixed the liability of 
the defendant to pay the insurance, discharged the vendee 
from the obligation to pay the debt, to which the defend- 
ant claims to be subrogated. Manifestly there was then 
no right of subrogation.” 

Clinton vs. The Hope Ins. Co. 


UNDUE INFLUENUCE. 


§ 142. Frre.—By Adjuster.—The adjuster of the com- 
pany, by disputing the right of the insured to recover of 
the company on account of his having left his premises 
vacant, and his right to include various articles of furni- 
ture, books and stationery, in his claim, and the amount 
of damages, influenced him to make a compromise for a 
much less sum than the real amount of his loss, but with- 
out persuasion. Held, that the adjuster was the agent of 
an adverse interest, and that “ presumptively he would not 
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be likely to stand in any different position from other per- 
sons, dealing at arm’s length,” and that “the law cannot 
interfere to supply a lack of firmness in those, who allow 
themselves to yield to such influences, without some fur- 
ther elements of misconduct.” The compromise of itself 
is no ground of relief. 


Mayhew vs. The Phenix Ins. Co.* 
Rep’d Jour’! p. 459 Micu. S. C, 


UNSEAWORTHINESS. 


§ 143. Marine.—Presumption of—Jettison.—Held, that 
a necessary jettison, shortly after sailing with a proper 
load, is a fact tending to generate a presumption of unsea- 
worthiness, and that the burden of proof is upon the 
defendant. He must prove the necessity of the jettison. 

Schultz vs. the Pacific Ins. Co. 5 

§ 118, 

§ 144. Martne.—Presumption of.—Held, that “ where 
the proximate cause of a leak, discovered shortly after 
sailing, and which results in a loss of the ship, or ren- 
ders her incapable of proceeding on her voyage, cannot be 
traced to a peril insured against or ascribed to stress of 
weather or some accident on the voyage, then a presump- 
tion of unseaworthiness, when the vessel sailed, should be 
generated in the minds of the jury, and unless that natural 
presumption is overcome by the assured, the insurer should 
be discharged. In order to create this presumption the 
burden of proof of all these facts lies upon the insured, 
for in the absence of testimony the ship is presumed to be 
seaworthy.” 

Schultz vs. The Pacific Ins. Co. 


VERDICT. 


§ 145. Marine.— When to be Set Aside.—The jury in the 
court below gave credit to the mate corroborated by the 
boatswain, rather than to two witnesses, who had sworn 
falsely with reference to the incidents of this identical 
voyage, and to one, whose statements bore internal evi- 


* Decision rendered April Term, 1871. To appear in 22 Mich, x 
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dence of incorrectness in several particulars, and the court 
refused to set aside their verdict. Held, that the case does 
not require this court to set aside the action of both court 
and jury. 


Schultz vs. The Pacific Ins. Co. 
—§ 118, 


§ 146. Martne.— When to be Set Aside.— Held, that in all 
cases of appeal, where the judge has declined to disturb 
the verdict of the jury, the presumption is that he exer- 
cised his discretion properly and that “a very clear and 
strong case must be made out before this court would feel 
justified in reversing his action. It should be a very plain 
case to justify an appellate court in setting aside this 
concurrent conclusion of both court and jary, upon the 
ground that their action was contrary to the evidence or 
weight of evidence.” 


Schultz vs. The Pacific Ins. Co. 
—+ lis. 


§ 147. Martne.—The verdict of the jury was in these 
words: “ We, the jury, find for the plaintiff, and assess the 


damages at six thousand dollars, with interest from the 
commencement of this suit at legal rate.” Held, that there 
is no doubt as to the intention of the jury, and that “their 
conclusion is expressed with sufficient certainty to justify 
a judgment thereon.” 

Schultz vs. The Pacific Ins. Co. 


WARRANTY OF SEAWORTHINESS. 


§ 148. Martne.—Wegligence-—-Burden of Proof.——Held, 
that “ the implied warranty of seaworthiness requires at the 
hands of the assured such a degree of care in the selection 
of his officers and crew as is necessary to obtain competent 
persons, and the principle extends to many other matters 
embraced in the contract. There is no doubt that the bur- 
den of proof is here upon the underwriter. This negligence 
must appear from the plaintiff's case, or defendant must 
prove it. The presumption is with the assured after proof 
of loss.” 

4 Mason, 441; 12 Wheat., 383; 4 T. R. 37; 4 Camp., 234; 1 Burr. 347. 


Schultz vs. The Pacific Ins. Co. ria 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS, SINCE JANUARY 1, 1871. 


From certified Transcripts in our possession. 


SUPREME COURT OF FLORIDA, 


JANUARY TERM, 1872. 


Appeal from Circuit Court for Escambia County. 


HENRY SHULTZ, Resp’. 
vs. 
THE PACIFIC INS. CO., App’t.* 


Under chapter 521, of the laws of Florida, an appeal lies to the Supreme Court, 
from an order of the Circuit Court, refusing to set aside a verdict and grant a 
new trial. 

The provisions of the code do not destroy the right of such an appeal. 


It is the function of a jury to compare and weigh the character and credit of 
witnesses whose testimony is complicated and contradictory. 


It is within the province and power of the court to set aside a verdict, which does 
not reach a substantially just conclusion, when there is just ground for the 
belief that the jury acted through prejudice, passion, mistake, or any other 
cause, Which should not properly control them. 

Where tine judge has declined to disturb the verdict of the jury, the presumption 
is that he exercised his discretion properly. 

It should be a very plain case to justify an appellate court in setting aside the 
concurrent conclusion of both court and jury, on the ground that their action 
was contrary to the evidence, or weight of evidence. 


Where the court below gave credit to one witness, corroborated by another, rather 
than to two witnesses, who had sworn falsely to the ‘neidents of the identical 
voyage, and to one, whose statements bore internal evidence of incorrectness, 
and refused to set aside the verdict of the jury, the case does not require this 
court to set aside the action of both court and jury. 

Where the proximate cause of a leak, discovered shortly after sailing, which re- 
sulted in the loss of the ship, cannot be traced to a peril insured against, or to 
stress of weather, or to some accident upon the voyage; a presumption of 
unseaworthiness, when the vessel sailed, should be generated in the minds of 
the jury, and the insurer should be discharged, unless this presumption is over- 
come by the insured. 


*Decision rendered January 23d, 1872. 
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In order to create this presumption the burden of proof of these facts lies 
upon the insured, 


It is a compliance with the warranty of seaworthiness, if the ship is in a suitable 
condition to carry the cargo put on board, or intended to be put on board. 


A necessary jettison, shortly after sailing witha proper load, is a fact tending to 
generate a presumption of unseaworthiness. 


The burden is upon the defendant to prove the necessity of the jettison. 


It is a general rule, where barratry is excepted from the risks, that if the immediate 
cause of the loss is a peril insured against, it is no defense that the loss was 
remotely caused by the gross negligence of the agent of the insured not amount- 
ing to barratry. 

The underwriter is not liable to indemnify the insured for losses by the peril in- 
sured against, directly incurred through the frauds or gross misconduct of the 
insured. 

The insurer can relieve himself by showing that the eflicient and direct cause of 
encountering the peril was the failure on the part of the insured to act in good 
faith tov ard the insurer, or to exercise ordinary prudence in the management, 
navigation, and care of the vessel. 

The implied warranty of seaworthiness requires from the insured such a degree of 
care in the selection of his officers and crew, as is necessary to obtain competent 
persons, and the principle extends to many other matters embraced in the 
contract. 

The burden of proof is here upon the underwriter. The presumption is with 
the insured after proof of loss. 

The questions of seaworthiness and care in the navigation of theship are questions 
of fact, dependent upon nautical testimony. 

The owner has an insurable interest to the full amount of the freight, notwith- 
standing an advance to be charged against it. 

The insured is not obliged to communicate any fact, as to which there is a warranty, 
express or implied, unless information upon the subject is particularly called 
for in the first instance. 

In eetermining whether the master designedly cast away and destroyed his vessel, 
the jury must be satisfied beyond a reasonable doubt that he did so, before they 
ean find against him. 

The rules of evidence are the same in civil and criminal cases, The character 
of the fact to be proved, and not the position of the party, determines the degree 
of proof to be required. 

‘The verdict that ‘“‘ We the jury find for the plaintiff, and assess the damage at six 
thousand dollars with interest from the commencement of this suit at legal rate,” 
expresses the conclusion of the jury with sufficient certainty to justify a judg- 
ment thereon. 

The only thing which gives verity to the correction and settlement of a case, in 
this court, is the signature of the judge. The want of this is a fatal defect. 


Matioy & Maxwett, for Appellant. 
C. W. Jongs, for Respondent. 


Westcorr, J. 


The case presented by this record with the exception of some 
objections to the law, as given to the jury by the court, and another 
to a matter arising upon the record, is a motion for a new trial 
based upon a consideration of the entire evidence in the case. 

The position is taken that an appeal does not lie from an order 
of the circuit court, refusing to set aside a verdict and grant a new 
trial, and that the exercise of such discretion cannot be here re- 
viewed. It is insisted that granting a new trial is a matter within 
the discretion of the circuit court, not of right in the party, and 
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for that reason is not an intermediate order involving the merits 
and necessarily affecting the right of the party within the meaning 
of subdivision one, of section ten, of the code. 

In disposing of this question, we deem it unnecessary to deter- 
mine whether such an order is of the character mentioned in sub- 
division one, in view of our conclusion that even if it is not such 
an order, yet the right of the party to have such an order reviewed 
is given by the first section of chapter 521 of the laws, and the 
effect of the provisions of the code is not to destroy that right but 
simply to regulate the practice in its exercise. We reach this con- 
clusion by a consideration of all of the statutes having reference to 
the subject matter. We give them a consistent construction, and 
one which we conceive carries out the intention of the Legislature 
in enacting the code. 

Upon an appeal from a final judgment, the act of 1853, chapter 
521, gives the party the right to have such exercise of discretion 
by the circuit court reviewed by this court. The last clause of 
section 210 of the code prescribes the method by which the 
decision of the court upon a motion for a new trial is to be brought 
to this court upon an appeal. The code therefore in its letter 
recognizes the existence of such right. The repealing clause of 
the code repeals only such statutory provisions as are inconsistent 
with it, and secures all rights of action given or secured by existing 
laws. The intention of the Legislature in the enactment of the 
code was to abolish the distinction between legal and equitable 
remedies and to have uniform proceedings in ali cases. It was to 
regulate the practice but not to destroy the right. It was the right 
of the party anterior to the code to have such an order reviewed, 
and the effect of that section of the code authorizing appeals n 
certain cases is not to destroy a right 10 appeal in other cases, or 
to limit the operation of an appeal to the cases enumerated in that 
section. A statute regulating the practice and to some extent the 
appellate jurisdiction of the court, which itself prescribes the 
practice in the matter of appeals authorized by antecedent laws, 
should not be held to repeal those laws, where the general purpose 
of the statute is not to destroy the right but simply to regulate the 
practice in such cases. 

In this case there has been one trial by the court, which resulted 
favorably to the defendant; one mistrial by a jury, and this the 
third trial by a jury, resulting favorably to the plaintiff. 

The mistrial should not benefit either party and the finding of 
the court for the defendant upon the facts, followed by a finding for 

—382 
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the plaintiff by the jury upon the facts, enables us to consider the 
case as if it was the first trial; neither party we think can claim 
any advantages by these proceedings. 

The verdict of the jury here is founded on the evidence of facts, 
complicated and contradictory, which required an investigation 
into the character and credit of the witnesses, whose testimony it 
was necessary to compare and weigh. ‘To do this is the proper 
function of a jury. 1 Brevard, 150; 2 Stranges, 1142; 2 Burr, 
665; 1 Wils. 22; 1 Burr, 396, 609; Cowp., 37; 2 Wils. 249; 3 
Wils. 47. 

While it is true that this is the proper function and province of 
the jury, it is at the same time true that in cases, where there is 
conflict in the testimony, it is within the province and power of 
the court to set aside a verdict, which does not reach a substantially 
just conclusion in cases where the conflicts are of such character 
and the circumstances of such nature as to give just ground for the 
belief that the jury acted through prejudice, passion, mistake or 
any other cause which should not properly control them. This 
power exists in the court. In exercising it the court does not 
encroach upon the province of the jury for the reason that it does 
not conclusively settle facts in the form of a verdict but only gives 
another jury the opportunity of so doing, and of correcting what 
appears to be a mistake. If this is not properly within the power 
of the court, then the result is that the first twelve men that 
happen to constitute a jury in a given case are by law the final 
arbiters of the facts in that case. There is no such principle of 
law. 

This is a conservative and justly prized power of the court ; like 
all powers it may be abused. It is much better however that 
exceptional cases of its improper exercise should be endured than 
that the security, which it affords, should be withdrawn. The rule 
which should govern a court in the exercise of this power should 
be a fair view of the justice of the particular case, the character of 
the conflicting testimony, and the surrounding circumstances rather 
than an extraordinary degree of respect for the maxim ad ques- 
tionem facti non respondent judices ad questionem legis non respondent 
juratores—and wherever it appears to the court that there is diffi- 
culty in reconciling the verdict with the justice of the case, and the 
manifest weight of evidence, there the court should not, from a 
too great respect for this wise and venerable maxim, withhold its 
power. This is the rule, which should govern the judge of the 
court presiding at the trial, who has the same opportunity as the 
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jury to observe what occurs in the trial. In all cases of appeal 
the presumption is that he exercised this discretion properly, and 
the case is not presented to this court as it was to him, because 
this additional presumption is added tothe verdict.. Where he has 
declined to disturb the verdict of the jury, a very clear and strong 
case must be made out before this court would feel justified in 
reversing his action. It should be a very plain case, to justify an 
appellate court in setting aside this concurrent conclusion of both 
court and jury upon the ground that their action was contrary to 
the evidence or weight of evidence. 

With this statement of the rule which should govern us in the con- 
sideration of cases involving conflicts in testimony, where a new 
trial has been refused, we proceed to apply it to such portions of this 
testimony as are contradictory, and to determine what is the 
condition of this case in that respect. There are manifest conflicts 
in the testimony of the mate, and that of Grant the cook, and the 
two seamen, Brown and Hitchings. The mate testifies that there 
were ten or fifteen hours of dark and cloudy weather on the 20th, 
during which the wind was blowing fresh, and there was a heavy 
sea, the ship laboring very heavy—that during like weather on the 
21st the ship was found to be leaking, and that there was about six 
feet of water in the hold—that sixteen pieces of heavy timber were 
thrown overboard, and that the men were kept at the pumps, at 
one time three hours or during their watch half the crew; that 
the bark became free of water on the morning of the 23d after 
which, and up to the time of her loss, she made about eight or ten 
inches of water in twenty-four hours. 

Grant, the cook, testifies that the depth of water in the bark 
was seven feet on the morning of the 21st. In one place he says 
that after the pumps were first tried, the men were kept constantly 
at tho pumps night and day. In another place he says that after 
throwing over a portion of the deck load, the pumps sucked, that 
there was an intermission of twelve hours, when the water had 
gained five or six inches. He says, also, that the water got to be 
eight feet, and that the weather was fine, and the wind fair, up to 
four o’clock on the 26th. Brown, one of the seamen, testifies that 
upon trying the pumps first, there was two feet water in the pump 
well; that on the second day out, the 21st, there was three feet 
of water in the pump well. In one place he says that this was 
preceded by a squall and rain, and in another that from the time 
he left Pensacola to the afternoon of the 25th, the weather “ was 
variable and light, with rain ;” that the bark required to be pumped 
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every fifteen minutes; that it took three-fourths of an hour spells 
to free her after standing fifteen minutes; that the bark was at 
times during the voyage free from water, when all the ship’s 
company was employed und the weather was light; that after 
sucking the pumps in about ten minutes there would be sixteen 
inches of water in the pump well, and it would take four men 
three-fourths of an hour to suck the pumps after standing ten 
minutes ; that the bark had to be pumped about every hour in the 
twenty-four, and that when the crew kept steady at the pumps and 
the wind was light, and the sea smooth they would suck about 
two or three times in twenty-four hours, and that she was not 
seaworthy. 

Hitchings, one of the seamen, testifies that when twenty-four 
hours out the bark sprung a leak. In one place he states five feet 
of water was found in the pump well at this time, in another that 
six feet was found; that after this, and up to the time she got 
ashore, the pump well averaged eight feet; that on the third day 
out the master called the crew, himself among the number, aft, 
and asked what was best to do, when he replied that they ought to 
return for repairs; that the captain said, we will throw the deck 
load overboard, and the crew must not be alarmed, as he was going 
to hug the land, and that on Friday, the sixth day out, half of the 
deck load was thrown everboard. This witness makes six feet 
water in the pump well on Monday at eight or ten o’clock. This 
is inconsistent with the testimony of every other witness. He also 
has the jettison of the timber to occur when six days out, when it 
happened on the third day out. He makes an average of eight 
feet water in tne hold, when the testimony of Grant and Brown is 
that the men were constantly at the pumps. If what they say 
is true, there could be no such average. In this conflict the jury 
believed the mate and disbelieved the seamen, and we think the 
reason for their so doing is found in the record. 

The witnesses, Grant and Brown, on the 30th of December, 1869, 
when all of the facts connected with this matter must have been 
fresh in their minds, joined in the protest of the Captain and then 
swore “that on the 21st day of December, the bark suddenly made 
more water than usual, and at one time during that day had five 
feet of water in her, that the leak was supposed to be somewhere in 
her topsides, and therefore sixteen piecos of heavy timber were 
thrown over from deck, after which the bark was freed from water, 
the leak ceased, and the ship was dry; that when they left Pensa- 
cola the bark was tight, staunch, and strong,” that the loss was 
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owing immediately to adverse winds, heavy, squally, and foggy 
weather, and a strong, adverse current, which sometimes sets in 
across the Florida reefs from the gulf stream, and was not the 
result of neglect or failure to perform their duty by either officers 
or crew. 

It would certainly be improper either for this or the circuit 
court to set aside a verdict of a jury by giving credence to any 
thing sworn to by persons thus plainly guilty of false swearing. 
What they swear to in this protest, and what they swear to in 
this trial, is entirely inconsistent, and for this reason the jury was 
entirely justified in giving no weight to their testimony in any par- 
ticular. This leaves the conflict in the testimony to the statements 
of the mate and the seaman Hitchings. The only inconsistency 
we can discover in the testimony of the mate, is in respect to the 
weather on the night of the 26th, and about that there is sufficient 
other testimony to have enabled the jury to form a’ conclusion. 
In respect to the testimony of Hitchings, an examination of it 
will disclose that he makes six feet of water in the pump well on 
Monday at eight or ten o’clock, which is inconsistent with the 
testimony of every other witness. He has the jettison of the 
timber to occur when six days out; it happened on the third. He 
makes an average of eight feet water in the hold during the 
voyage, when, if what Grant and Brown say, that the men were 
‘constantly at the pumps, etc., is true, there could not have been 
such an average. 

Upon most material questions the testimony of the mate is 
corroborated by the affidavit of James Davis, the boatswain, who 
joined in the protest of the Captain. This is a circumstance which 
the jury had a right to consider. 

It was necessary in this case to compare and weigh the testimony 
of these witnesses. The circuit court could not say, under these 
circumstances, that the jury erred in giving c:edit to the mate thus 
corroborated by the boatswain, rather than to two witnesses, who 
had sworn falsely with reference to the incidents of this identical 
voyage, and to one, whose statements bore internal evidence of 
incorrectness in several particulars. Even if the testimony of one 
witness had been entirely consistent, we cannot see that such a case 
would be presented as'would have required the court below to dis- 
credit the action of the jury in believing the mate rather than him, 
and certainly no case is presented here requiring us to set aside the 
action of both court and jury. 

What we determine in this case is this precise proposition. 
Where there is a conflict between one witness for the plaintiff and 
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three for the defendant, and the record discloses that two of the 
witnesses for the defendant had sworn falsely in the precise matter 
being investigated, and that many of the circumstances which 
appeared to be true were inconsistent with material facts to 
which the third swore, and the testimony of the one witness for 
the plaintiff is unimpeached in any essential particular, and is 
corroborated by the affidavit of another person, the court should 
not grant a new trial in case of a verdict for the plaintiff, unless 
the case presented by the testimony of the one witness for the 
plaintiff and the other testimony entitled to consideration is such 
as authorizes such action. 

This, therefore, is the inquiry, which disposes of the matter of a 
new trial, so far as it involves a consideration of the facts of the 
case. 

The first point made by the defendant which we consider is, that 
in an insurance upon the freight the vessel must be seaworthy for 
the destined voyage when she sailed, that the evidence discloses 
that such was not the case, that it is established that this vessel, 
shortly after sailing, and without encountering any stress of 
weather, accident or any peril insured against, was found in a 
condition from which a presumption arises that she was unsea- 
worthy for the voyage when she sailed, that this presumption is 
not rebutted by the plaintiff, and that for this reason the verdict 
should have been for the defendant. 

In what condition was this ship at the time referred to, and what 
was the cause of such condition, is, therefore, the first question 
which arises upon the testimony. The testimony of the mate, so 
far as it discloses these facts, must make the case to be considered. 
According to his testimony the bark left Pensacola on the morning 
of the 19th of December; she did not leak before she crossed 
the bar; she crossed the bar at eight o’clock. The weather con- 
tinued fair until next day, the 20th. The bark commenced to 
leak on the 21st in the morning. On the morning of the 21st he 
sounded the pumps, and found about six feet water in her hold. 
On the 21st the wind was blowing fresh, weather dark and cloudy, 
the vessel laboring very heavy; cannot give the exact time the 
weather described continued—it was between ten and fifteen hours 
—this was on the 20th. The weather was stated in the log. On 
the morning of the 21st the crew were called aft by the Captain. 
He stated the condition of the vessel, and their answer was that 
they looked to the Captain as their father, and expected he would do 
the best for all concerned. The men were kept at the pumps at 
one time three hours, or during their watch, half of the crew 
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A part of the deck load, sixteen pieces of heavy timber, was 
thrown overboard. She became free of water on the 23d in the 
morning. After the 23d, and up to the time of the loss, she made 
about eight or ten inches water in twenty-four hours. This 
witness says nothing as to the character of the weather on the 
224, 23d, and 24th. On the 25th he says there was a fresh breeze. 
At 12 M. on the 26th he says the weather was fair. At four o’clock 
there was no breeze, and had no steerage way on the bark from 
four to six. The weather continued calm until near six o’clock. 
From six to eight I was below, but the weather was rainy and 
squally. The weather from eight until she went ashore was rainy 
and stormy. About ten o’clock the sea was running high, the 
squalls came on often; they were very heavy, sometimes had to 
lower the tops down and clew everything up. The night was 
dark, the sea at the time we went aground was very heavy. 

Henry Files, of Key West, examined for plaintiff, says he has 
beer on board the bark since she was wrecked, her top works were 
staunch, strong and solid. Her bottom was out. In speaking of 
the weather on the night of the 26th, he says it was a heavy gale 
of wind; a heavy, dark night, raining heavily ; wind variable and 
squally. 

James Peat, for defendant, says the wind on that night blew 
heavily in squalls. 

Courtland P. Williams, for defendant, says: when the bark ran 
ashore the wind was very fresh and squally, a heavy sea heaving 
in. In the squalls it blew very heavy. 

Graham J. Lister, for defendant, says: the wind, on the night of 
the 26th December, was blowing heavy, with violent squalls, a 
heavy sea, and the night very dark. 

F. Files says the weather was stormy, and wrecking vessels 
were out. 

Considerable repairs were made on the ship while in port; and 
the artizans employed in Pensacola in making these repairs on the 
bark swear that, in their opinion, she was seaworthy for the voy- 
age; that her timbors, so far as they examined them, and to the 
extent they saw them, were strong and solid. They say, however, 
upon cross examination, that they made no examination below the 
water line. An expert swears that he has noticed the drainage 
from sticks of timber such as were put on the bark, and that he 
has seen seven feet of water in vessels the size of the Schultz, which 
had slashed into the bow port and from drainage; and that the 
timber, with which the bark appeared to be loaded, appeared to 
have been in the water some time. 
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This, we think, is substantially the testimony in this record, 
which relates to the subject of seaworthiness, embracing her ap- 
pearance in port, and extending from the day the bark sailed to 
the night of her loss. It does not include any statement of Brown 
and Grant. 

Do these facts make such a clear case of unseaworthiness that 
we should reverse the action of the judge of the Court below, in 
refusing to set aside a verdict of the jury finding the contrary ? 
We have before stated the rule which we think should have con- 
trolled the exercise of his discretion in this respect, and the pre- 
sumption is that he exercised his discretion properly. 

The question of seaworthiness is one of fact, the consideration 
of which is peculiarly within the province of the jury. The effect 
of a want of it upon a contract of insurance is one of law. There- 
fore, in stating what we think is a rule, of natural presumption as 
to the fact of seaworthiness, and a rule which should govern a jury 
in reaching a conclusion upon the subject, we do not wish to be 
understood as stating a rule of law, except in so far as the law en- 
forces all natural presumptions, and authorizes a Court to set aside 
verdicts contrary to them. The fact here, from which a presump- 
tion of unseaworthiness at the time the bark sailed was sought to 
be generated in the minds of the jury, was the leaky condition of 
the ship about fifty hours after the vessel sailed. The condition 
was occasioned by aleak. Thesimple springing a leak in ordinary 
weather, shortly after sailing, independent of its effects and char. 
acter, should not create a presumption of unseaworthiness when 
the ship sailed. In all cases, however, where the proximate cause 
of a leak discovered shortly after sailing, and which results ina 
loss of the ship, or renders her incapable of proceeding on her 
voyage, cannot be traced to a peril insured against, or ascribed to 
stress of weather or some accident on the voyage, then a pre- 
sumption of unseaworthiness, when the vessel sailed, should be 
generated in the minds of the jury, and unless that natural presump- 
tion is overcome by the assured, the insurer should be discharged. 
In order to create this presumption, the burden of proof of all 
these facts lies upon the insurer, for in the absence of testimony the 
ship is presumed to be seaworthy. 

We do not intend by thus stating what should be a natural pre- 
sumption in a case where the leak resulted in a loss of the ship, or 
made it necessary for her to discontinue the voyage, to say that it 
is not possible for the evidence to disclose such a state and condi- 
tion of the ship shortly after sailing, as would justify and require 
the jury to conclude that there was unseaworthiness when she 
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sailed, although the condition thus disclosed was not the proximate 
cause either of a loss of the ship or of her failure to make the 
intended voyage. The question is as to the fact: Does the evidence 
disclose such facts as establish the conclusion that the vessel when 
she sailed was not in a condition to encounter the ordinary dangers 
of the voyage, the dangers not insured against. The bark not 
having been prevented from pursuing her voyage, and not having 
been lost through this leak, as the proximate cause of the disaster, 
those cases, which decide that from such circumstances a presump- 
tion of unseaworthiness arises, are not strictly applicable to this 
case. It may be admitted that the effect of such facts is as de- 
fendant contends, and it does not affect this case. The question 
here is: What is the effect of the facts which the jury had a right 
to infer, or which the testimony tended to prove? 

Viewed in this light, what was the character of the leak in this 
case? We have no subsequent examination disclosing its locality 
in the ship. We do not know the exact time that it commenced. 
The bark did not leak before she crossed the bar; she crossed the 
bar about nine o’clock Sunday morning, and the leak was not dis- 
covered until Tuesday morning. We do not know the proportion 
in which the volume of water going into the ship increased or de- 
creased during this period. When the leak was discovered there 
was six feet water in the vessel; she could have been taking in this 
water from Sunday at eight or nine o’clock until Tuesday morning, 
say forty hours; during this time the leakage, which some experts 
declare often happens in the best of vessels at the commencement 
of the voyage, and that which was incident to the drainage of the 
cargo—timber saturated with water—happened. In addition to 
this, and before the leak is discovered, the vessel encounters fifteen 
hours of weather, described by one witness as weather during which 
the wind was blowing fresh, the weather dark and cloudy, with a 
heavy sea, causing the vessel to labor very heavily ; and by another 
—and a witness for the defendant—as a squall and wind. When 
the leak is discovered, the men are called to the pumps; at one 
‘time, on Tuesday, they are kept at the pumps three hours, or dur- 
ing their watch. In addition to this, sixteen pieces of heavy timber 
are thrown overboard. On the next day she becomes free of wa- 
ter, and up to the time of her loss, five days thereafter, she made 
about eight or ten inches water in twenty-four hours. During a 
portion of the last twenty-four hours of the voyage she 
encountered weather described by one witness for the plaintiff 
as a heavy gale of wind, by one of defendant’s witnesses, 





506 Report of Decisions. [March 


as “squally weather, blowing heavily in the squalls’; by 
another, as “fresh and squally, a heavy sea heaving in, the wind 
about a reefed topsail breeze for a ship going to windward, in the 
squalls blowing very heavily.” In addition to the use of the pumps, 
the evidence discloses that sixteen pieces of heavy timber were 
thrown overboard on Tuesday, the 21st. This may be thought to 
be evidence of an overloading of the ship, by which we mean a load 
beyond her tonnage or capacity ; but here we are met by the direct 
and positive testimony of the stevedore, who supervised the load- 
ing, that she was not overloaded, and that in this respect everything 
was proper. Our attention in this connection has been called to 
the remark of Mr. Justice Radcliff, in Abbott vs. Broome, 1 Caines, 
802, to the effect that “a vessel is not seaworthy unless she be in a 
condition to carry a full cargo.” The question there was not a 
general question of seaworthiness, and the remark should be lim- 
ited to the particular subject under consideration, “the question be- 
ing whether the vessel was seaworthy for the purpose of carrying 
to New York a cargo brought from India. It is acompliance with 
this warranty if the ship is in a suitable condition to carry the 
cargo put un board or intended to be so, it being sufficient if the 
vessel is fit for the service in which she is employed.” 1 Phillips 
on Ins. 114. 

We have searched in vain to find a case of this character a seri- 
ous leak remedied by the action of the pumps and by a jettison of 
a small portion of the cargo. We are clear that a leak, which is 
remedied by the action of the pumps, is not sufficient to rebut the 
ordinary presumption of seaworthiness in a case where all the 
direct and positive testimony is to the effect that the vessel was 
seaworthy. In this case repairs were made while in port; all the 
artisans employed on the ship testify that her timbers, to the ex- 
tent of their examination, were sound and solid. It is true that 
no repairs were made below the water-line, and they are unable to 
speak as to the condition of her garboard streaks and like matters ; 
but if, in a general examination of her upper works and of the tim- 
bers immediately connected with the repairs made, they find them 
firm and solid, the conclusion that those below the water-line were 
in like condition cannot be called an inference in no degree sanc- 
tioned by the testimony. 

In addition to this is the testimony of one witness, who visited 
her after the wreck, to the effect that her upper works were sound 
and solid. 

As to the matter of the jettison. A ship having on board nothing 
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more than a cargo corresponding to her capacity, should be able 
to encounter ordinary weather without a jettison of her cargo— 
certainly without a jettison of any considerable portion of it. Sea- 
worthiness implies an ability and sufficiency to carry the intended 
cargo to the port of destination. If this is true where the insu- 
rance is as to the ship, it should unquestionably be true as to freight 
to be earned by carrying the cargo, which is this case. A neces- 
sary jettison shortly after sailing with a proper load is a fact tend- 
ing to generate a presumption of unseaworthiness. What was the 
jettison here? It was sixteen pieces of heavy timber. The bill of 
lading shows the cargo to have consisted of 1208 pieces of timber. 
The term “heavy”’ is very indefinite, and the only facts disclosed 
by which any comparison can be made is the number of pieces 
thrown overboard and the number constituting the entire cargo. 
If it be considered that they were of the average weight, we have 
a jettison of less than one seventieth of the cargo; but there is not 
a particle of evidence by which we can estimate accurately the 
weight of the pieces jettisoned or of any of the other pieces, and 
we cannot say with any reasonable certainty what its weight was. 
Even if the weight was given, in the absence of testimony of an 
expert, any statement by the court as to its effect in elevating the 
topside of the ship, or its effect upon the leak, would be a judicial 
assumption of knowledge in matters of nautical science. 

Was this a necessary jettison? for an unnecessary jettison can 
not be evidence of an incapacity to carry the cargo on board. We 
are unable to determine this question with such satisfaction and 
clearness as should exist to justify us in controlling the discretion 
of the court below in the matter of granting a new trial. The 
evidence is wanting in that certainty which would enable even an 
expert to form or express an opinion. Could he determine with 
any reasonable certainty that a jettison was necessary without 
having some definite idea as to the amount jettisoned in a case 
where the leak is remedied, not by the jettison alone, but by it and 
the combined action of the pumps. The capacity of the pumps, 
a definite knowledge of the history of the decrease of the leak, the 
weight of the cargo jettisoned, and many other matters, would 
constitute elements in the formation of any clear judgment upon 
this subject. ‘hese facts are not disclosed, and the burden of 
proof is upon the defendant as to all of them. He must prove the 
necessity of the jettison, or it must appear from plaintiff’s evidence ; 
here two of his witnesses are entitled to no belief at all, and the 
other does not detail the facts, and to the extent that he relates 
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facts, and his statement is in conflict with that of the mate, we 
can not say to the jury, under the circumstances, that they should 
have believed him rather than the mate. Here we have one effect 
produced by two causes, either cause being of a nature to produce 
the effect. In a case where the evidence as to one of the causes 
the jettison is of the character here indicated, can we say with 
reasonable certainty against a verdict of a jury and the action of 
the court, that the existence of this cause was necessary to pro- 
duce the effect. While we can not say that we are entirely satis- 
fied with the verdict, yet we can not set it aside for this cause, 
under these circumstances. 

The plaintiff in this case was the master of the bark, and two- 
thirds owner thereof. In addition to the matter of unseaworthi- 
ness, the insurer plead that the loss was occasioned, not by a peril 
insured against, but by the unskillful navigation and gross negli- 
gence of the assured himself. He also plead that the master de- 
signedly cast away the bark. It is insisted that the evidence 
establishes both or one of these pleas, and that the verdict of the 
jury should have been set aside by the Circuit Court for that 
reason. 

The direct and proximate cause of the loss of the bark was 
stranding on the American shoals during a gale, and in waters in 
which exists a current, the course and velocity of which varies. 
This is a peril of the sea. The general rule where barratry is 
excepted from the risks which is this case, is that if the immedi- 
ate cause of the loss is a peril insured against, it is no defense that 
the loss was remotely caused by gross negligence of the agent of 
the insured not amounting to barratry. This is the law as settled 
repeatedly by the Supreme Court of the United States as well as 
by the Court of Kings Bench, 3 Pet., 222; 10 Pet., 507; 11 Pet., 
213; 3 Sum., 276; 5 Barn. 3 Ala., 171. 

The pleas here are, however, that the efficient cause of the strand- 
ing was either the gross negligence or design of the assured him- 
self. The underwriter is not liable to indemnify the assured for 
losses by the perils insured against directly incurred through the 
frauds or gross misconduct of the assured. Where a loss by the 
perils insured against may have been remotely occasioned by the 
fault, or negligence, or want of the greatest degree of vigilance, 
prudence, and forecast of the assured, and yet, without his being 
at all aware of such consequence, there are not wanting authorities 
establishing the liability of the underwriters to make indemnity. 
This liability undoubtedly does not extend beyond the bona fide acts 
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of the assured, nor does it extend to all bona fide acts. This is the 
language of Mr. Phillips upon this subject. 1 Phil. on Ins., 3d ed., 
589. Mr. Arnould, in his work on insurance, 2 Arn., 777, says it is 
not every mistake in judgment on the part of the assured that will 
discharge the underwriter, although such mistake may have imme- 
diately brought about the loss. Ifthe assured acted, though errone- 
ously, yet with reasonable prudence, and a bona fide desire to do 
the best for all concerned, the insurer will still be liable. 

The following is a condensed statement of the evidence appli- 
cable to these pleas, and we must analyze it to determine the char- 
acter of the act established by it. 

Mate.—From six to twelve A. M. of Dec. 26th, we were steering 
in an easterly direction about E. to E. by N., went about thirteen to 
fifteen miles in four hours, from 8 to 12, allowing one and a half 
knots for current in an easterly direction. At twelve our latitude 
was 24 degrees 8 minutes, our longitude 81 degrees some minutes, 
about forty-five miles from the Florida coast. [From 12 to 4 neither 
this, or any other witness gives the course of the vessel, and her 
course can only be determined by taking her position at 12 and 4 
o’clock]. At four o’clock I saw a light which bore due north, the 
vessel then heading N. by W. It was an iron screw structure 
painted red, the lighthouse being red and the top white. It was 
about ten miles off. Did not notice land inside of the light. Had 
no wind at four, the weather was hazy and thick, there was a 
squall coming in an easterly direction. [The mate does not speak 
with great accuracy as to circumstancess between four and six]. 
What he says is that before six, vessel was heading N. N. E., was 
then on port tack, went about at six; the weather continued calm 
from four to six. What wind there was was from southward and 
westward. Had no steerage way on bark from four to six. At 
six he says a breeze sprung up with a squall from eastward, and 
that he saw a light about thirteen miles distant bearing N. N. W. 
one-half N. which he took to be Sombrero light. The vessel was 
heading N. E. by N. From about six to eight I was below. The 
weather during that time was raining and squally. Came on deck 
at eight, saw no light then. The vessel was heading at eight 
o’clock E. N. E., she was then on the port tack. After she came 
about, her course was N. #. by E. The wind was about S. 8. E. The 
vessel was on the wind going about two knots an hour, after she 
went about, she was now on the starboard tack, she continued at 
that rate about three-fourths of an hour about quarter to nine 
o'clock. The wind then shifted more to eastward and the sails 
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fell back. I then put her on the port tack, The weather was 
squally, the wind so variable that I could not tell the exact course , 
thought it about N. E. This continued about one or one and one- 
half hours. She made about three or four miles from eight to ten ; 
judged the course to be a north-easterly direction. My watch was 
from eight to twelve. I changed her course very often during my 
watch. She was sometimes to eastward, sometimes to north ac- 
cording to direction of the wind. Between eight and twelve, the 
wind was from all directions from N. E. to S. E.in general, and 
from eight until she went ashore was rainy and stormy. At tena 
steady breeze sprung up from N. by W. Between ten and until 
she struck, wind sometimes N. N. W., sometimes N. one-half W. 
At ten she was on the port tack heading N. E. by E. The sea was 
running high from northward and eastward. Bark went about 
four and one-half or five knots per hour from ten until she struck. 
Towards ten I saw a light, while up in the mizzen, with a glass, 
thought it the same light seen at six from the bearing. Took it to 
be Sombrero light; it bore W. by S. It was only visible at times, 
this time I could not estimate the distance, as the weather was 
thick. It was a bright light and appeared to be fixed, took it for 
a fixed light. The vessel struck near twelve o’clock at night. 
When she grounded was on the port tack, course N. E.—another 
place N. E. one-half N. Went about four or five knots per hour 
from ten to twelve. Wind about N. by W. or N. N. W. witha 
heavy sea from N. E. 

Hitchings.—This witness says that during the day, on the 26th, 
the wind and weather was fair. Does not know the courseof the 
vessel. That between seven and eight o’clock a light was discovered. 
Atnine another light was seen; one was a revolving, the other a 
fixed light. Thomas Brown first saw the light. Heard the Captain 
call their names when he got ashore. Can’t say how they bore, 
the course of the vessel, or how far the lights were off. He says 
the weather at night was squally. Bark struck at about quarter 
to twelve o’clock at night. 

Brown.—Land was seen just before dark. Weather was variable 
and light, with rain all the voyage, up to when lights were seen. 
Light was seen about “dawn of evening—about dark.” Was not on 
deck when lights first seen ; lights bore on the weather bow when 
first seen. About a quarter to eight I saw two lights, one revolv- 
ing, the other fixed. This was about three and three-quarters 
hours before bark went ashore. Captain told me the names. When 
I first saw them they were abeam of the ship on the weather bow, 
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and when going out of sight, about one and three-fourths hours 
before bark went ashore, were upon the port quarter. Course of 
vessel at quarter to eight was N. N. E. [In two other places says 
it was N. E]. Wind, when bark passed revolving light, was N. N. 
W. Saw the lights up to quarter to ten. Wind, when passing the 
lights, was S. W. Vessel struck between half after eleven and 


twelve. 
Grant.—The wind was fair and the weather light up to seeing light- 


houses. Bark struck about twenty-five minutes to eleven. Sawa 
revolving light about five hours before, about twenty-five minutes to 
six. It bore to westward and northward pretty much ahead of the 
bark about ten miles off. It was Sand-Key light. Course of vessel 
about S. E. at the time. In another place, when lights first seen, 
bark heading N. W. Heard the Captain give the course S. E. to 
the man at the wheel. Wind while the lights in sight about S. W. 
A squall was making ahead. Captain first discovered the lights. 
Both Sand-Key and Key West lights in sight about four hours 
before she struck. Key West light bore about N. W. about 
thirteen miles off. The night was very dark. No moon, weather 
cloudy and squally. Vessel struck about twenty-five minutes to 
eleven. Her course then about S. E. Wind from S. W. She 
was close hauled and on port tack when she struck. 

Protest sworn to by master, mate, boatswain, and the two sea- 
men Grant and Brown : 

“That the loss of the bark was owing immediately to adverse 
winds, heavy, squally and foggy weather, and a strong adverse cur- 
rent, which it is said sometimes sets in across the Florida Reef 
from the Gulf Stream.” 

Evidence as to Weather.—One Witness for the defendant says the 
wind blew heavily in squalls ; another that the wind was very fresh 
and squally, a heavy sea heaving in; another that the wind was 
blowing heavy, with violent squalls, a heavy sea, and the night 
dark, that the wind was about a reef-topsail breeze for a ship on 
the wind, but in the squalls it was much heavier. The mate says 
that from six to eight the weather was rainy and squally, and that 
from eight until she went ashore was rainy and stormy. About 
ten o’clock the sea was running high; the squalls came on often; 
they were very heavy; sometimes had to lower the tops down and 
clew everything up. 

Another witness says the weather on that night was a heavy 
gale of wind, a heavy dark night, raining heavily ; wind variable 
and squally. Another that the weather was stormy, and wrecking 
' vessels were out. 
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Files.—I have navigated the waters in which the bark was lost 
nineteen years. The velocity of the current, which exists in these 
waters varies; there is no man living there, who can give a correct 
account of the current; it varies from the eastward to the north- 
ward, northward and westward; sometimes no current at all, at 
others about five knots. Upon being asked to state the course of 
the current on the night of the loss of the bark, with the wind in 
the direction it was, he answers: Itis beyond my knowledge, and 
could not be told by any one raised there; it is beyond any man’s 
knowledge to tell anything about the current; in general it is a 
subject of dispute. 

F. Files.—Sombrero light can be seen seaward from eighteen to 
twenty miles, Key-West light about fourteen, and that Sand-Key 
light may be seen from ten to fifteen miles in bad and thick wea- 
ther. The reflection from Sombrero and Sand-Key might be seen 
on a very clear night from the American Shoals. There is also in 
evidence a chart of the Straits of Florida. 

If the mate’s testimony gives the bearing of the light seen at 
ten, as well as the course of the ship and the direction of the wind 
at that hour, it follows that, if the light seen was Key-West light, 
a bearing of west by south would place the ship inside the reef at 
that time. If it was Sand-Key light, then the ship, if she was ten 
or fifteen miles from the light, with a northeast by east course, 
would be on a course which, if continued a few miles, would carry 
her on the reef at a point in the vicinity of American Shoals. If 
it was the light on Sombrero Key, which the mate says he thought 
it was, then a northeast by east course would not have carried her 
on the reef, and would not have placed her where she grounded, 
unless, instead of going forward in a northeast by east course ten 
miles, as he supposed, she went backward in a west by south course 
about forty miles around or through the reefs in two hours. The 
result of this is that, if any light was seen at ten o’clock, and there 
was no mistake in the bearing, it was impossible that the light seen 
could have been either Key-West light or the light on Sombrero 
Key, and that it was probably Sand-Key light. 

What Hitchings says in this connection amounts to little. He 
knows nothing of the course of the vessel, the winds or bearings 
of the lights. 

From Grant’s testimony no very satisfactory conclusion can be 
drawn. He says the bark’s course at six or seven o’clock, while 
both lights were in sight, was southeast, and the wind southwest, 
and that when she ran ashore, about four hours afterwards, 
according to his estimate, her course and the direction of wind 
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were the same. He says nothing about the course of the vessel or 
wind during the four hours. All that can be said of this testimony 
is that if this vessel had a south-east course and a south-west wind 
for any considerable time before she went ashore, her going ashore 
could not be attributed either to neglect of the master in taking 
proper precautions to keep her off the shore, or to any design to 
place her there. She must have gone to the northward under 
these circumstances to get ashore, and unless there was some very 
extraordinary current operating, her going in that direction, under 
such circumstances would be impossible. The testimony of Brown 
is that the lights went out of sight about one and three quarters 
hours before the bark went ashore: that when going out of sight 
they were upon the port quarter. The lights seen, he says, were 
Key West and Sand-Key lights. The difficulty in this testimony 
is that the course of the vessel is not given for such a length of 
time as to enable you to make any safe caleulation. The point at 
which the lights went out of sight is not readily fixed, and the 
precise course of the vessel is given only at quarter to eight o’clock, 
which was N.N.K. There are some legitimate inferences to be made, 
however, from Brown’s entire testimony. If the lights went out 
of sight on the port quarter, the bark’s course ought to have been 
somewhere between east, north-east, and north by east. Nowa 
north by east course would, in all probability, have caused her to 
strike the reef, but an east, north-east, or north-east by east course 
would not have put her on the reef where she struck. An east 
north-east course would have been a course about parallel with the 
reef. A north-east by east course would have been a course for 
Sombrero light, and the bark must have come in sight of this light 
before striking the reef, thus enabling her to shape her course with 
certainty. Again, if we consider the mate’s and Brown’s testimony 
together upon the hypothesis that the light seen was Sand-Key 
light.—The mate testifies that at eight, when he came on deck, the 
vessel was on the port tack heading about east north-east. That 
about eight she came about and her course was north-east by east. 
Now the course given by Brown, at a quarter to eight, corresponds 
to some extent with the course given by the mate when he came 
on deck at eight. If the ship’s course is continued by the mate 
upon the hypothesis that Sand-Key light was seen at eight, we find 
this: That at cight the bark came about and went for three 
quarters of an hour on that course, at the rate of two knots. 
From this testimony her position would be at this time about 
eighteen miles east by south of Sand-Key, and about ten or twelve 
—33 
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miles to the southward of American Shoals. The mate says that 
the wind at this time shifted to the eastward, that he then put her 
on the port tack, that the weather was so squally and the wind so 
variable that he could not tell her course for sometime. He 
thought it, however, about north-east. This course would have her 
heading toward Sombrero Key, about twenty-five miles distant. 
This, he says, continued about one and a half hours, but that he 
made only three or four miles from cight to ten. With this he 
could never have seen Sombrero light at ten with a bearing of west 
by south, nor could he have seen Sand-Key light at ten with this 
bearing. It is nota violent inference from the testimony of Brown 
and the mate, viewed in this aspect, to place the vessel at ten at a 
point south-west by west of Sombrero Key about twenty miles, 
and about east of Sand-Key twenty-four miles. At ten the mate 
has the bark heading north-east by east. This course would not 
have put her on the shoal from this point, but would have carried 
her a few miles to the southward of Sombrero Key. The mate 
says she was on a north-east course when she struck. We cannot 
see how this course, with a wind north north-west, or north half 
west, could have placed her on the shoal. With either of them 
he must have soon come in sight of Sombrero Key light, and thus 
been able to fix his position with some certainty. 

These inferences are based upon the course of the ship, bearings 
of the lights, and the distances made as given by the testimony ; cal- 
culations which any one with a chart can readily make. No estimate 
of the influence of the current or the effects of the adverse winds 
prevailing is made, and we cannot from this testimony form any 
definite opinion upon these subjects. 

The defense is negligence of the master, and a different rule of 
law is applicable to his negligence than would be applicable to negli- 
gence of the other officers or crew which the master could not be 
expected to prevent with ordinary prudence and care. Now it is not 
established by this testimony that the master had anything to do 
with the changes made in the course of the vessel between the hours 
of eight and twelve, and while the general presumption is that the 
master of a ship directs her course and it is his duty so to do, yet 
in this case there are facts in the testimony which indicate a change 
of course by the mate between eight and ten o’clock without his 
sanction. The master was below when the vessel struck, and the 
jury had a right to infer that he was below during the mate’s watch, 
as there was no evidence of his being on deck. The master may 
have left the deck at eight with an east north-east course, which was 





1872] Shultz vs. The Pacific Ins. Co. 515 


a course about parallel with the reef. She soon came about, and her 
course was then north-east by east, according to the mate, which was 
acourse not calculated to place her upon the reef from her then 
position. If the current was to the eastward, its usual course, then 
its tendency would have been to carry her from the shoal, and suck 
also would have been the tendency of a north-west wind. Now all that 
can be said of this testimony is that, giving it the most reasonable 
construction that can be given, the shoaling of the ship does not 
appear to be a natural result following from it. This negatives any 
idea of design. But it is said that as the courses thus given do not 
account for the ships shoaling, therefore there must have been gross 
negligence in the navigation ; if the courses did not place her there 
then we have gross negligence established, if they did then there was 
design. The proposition is too broad; you must prove some act of 
negligence. 

There are some statements of the seamen to the effect that the 
captain, after the stranding, expressed a desire that the bark might 
break in two, and one of them states that he heard the captain say to 
the mate, “ here is my course, but I will put her in here.” This is all 
he appears to have heard of the conversation. If the jury came to a 
conclusion in this case based upon a general view of the fucts of the 
case, either rejecting this evidence or giving it a favorable construc- 
tion, their action in this respect affords no ground for setting aside 
the verdict. 

This matter must be solved by the application of the rules of 
evidence to this testimony. Where the assured establishes a loss, 
and shows that the direct and proximate cause of it is a peril in- 
sured against, then the insurer can relieve himself by showing that 
the efficient and direct causes of encountering the peril was the 
failure on the part of the assured to act in good faith toward the 
insurer, or to exercise ordinary prudence in the management, navi- 
gation and care of the vessel. The insurance here is upon the 
freight. The insurer engages that fortuitous dangers shall not 
prevent the voyage and earning of this freight, provided due 
means are used by the assured to attain that end. When this duty 
and this due means are neglected, the assured discharges the insurer 
from the direct consequences of such neglect, and takes upon himself 
the risk incident to his negligence or misconduct. Judge Story, in de- 
livering the opinion of the court in Columbia Insurance Co. vs. Law- 
rence, 10 Pet. 507, remarks that a loss by fire, occasioned by the mere 
fault and negligence of the assured, or his servants or agents, an 
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without fraud or design, is a loss within the policy. This doctrine 
was also announced by the Supreme Court of New York, in 16 Bar- 
bour 127. These are both cases of insurance against fire on land. 

Our examination of the case in the Supreme Court of the United 
States does not disclose that the neglect of the assured himself was 
set up as a defense in that case. However this may be as to fire in- 
surance upon land, the elementary writers, Phillips and Arnould, 
upon the subject of marine insurance state the rules as we have quoted 
them. This seems to be the view of Lord Mansfield in the case in 1 
Burr 341, where he states the general rule as to risks taken by the 
insurer. It is the view of Lord Ellenborough, as expressed in 1 
Camp. 436, and it is the rule announced in 20 Wend 303, and 26 
Wend 581. Chief Justice Marshal, in the same case where Mr. Jus- 
tice Story announced the rule above stated, says: ‘Generally speak- 
ing, insurances against fire are made in the confidence that the assured 
will use all the precautions to avoid the calamity insured against 
which would be suggested by his interest.” 2 Pet. 49. Certainly an 
assured’s interest, as a general rule, would suggest ordinary care and 
prudence. See also Chan. Kent’s views in 1 Caines Cases in Error, 
11; also 3 Kent’s Com. 300, 5 Hammond 435. In addition to these 
authorities the rule we announce is the only one consistent with the 
general principles incident to the contract in other respects. The 
implied warranty of seaworthiness requires at the hands of the assured 
such a degree of care in the selection of his officers and crew as is 
necessary to obtain competent persons, and the principle extends to 
many other matters embraced in the contract. 

There is no doubt that the burden of proof is here upon the under- 
writers. This negligence must appear from the plaintiff’s case, or 
defendant must prove it. ‘The presumption is with the assured, after 
proof of loss. 4 Mason 441; 12 Wheat. 383, 45 R. 37; 4 Camp. 234; 
1 Burr 347. 

In this view what is the present case? Unless we are prepared to 
say that so shaping the course of the vessel upon this voyage as to 
come in sight of the lights in the Straits of Florida establishes such 
neglect, want of care, or bad faith upon the part of the assured as 
excuses the insurer, we cannot disturb the verdict. This we cannot 
say. The lights are placed there to be seen and as points of depar- 
ture for the voyage up the Atlantic. The evidence shows the 
existence of adverse winds and stormy weather, upon the night of 
the shoaling as well as the existence in these waters of a current 
whose velocity and course varies. 
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In the absence of any satisfactory proof showing negligence or 
design as the direct cause of the shoaling we cannot disturb the 
verdict. 

The questions of seaworthiness and care in the navigation of this 
ship just disposed of are, in the language of Mr. Justice Story, “ques- 
tions of fact, dependent upon nautical testimony, and are incapable 
of being solved by a Court without assuming to itself the province of 
a jury, and judicially relying upon its own skill in maritime affairs.” 
McLanahan vs. the Universal Ins. Co., 1 Peters 184. The Supreme 
Court of the United States will not control the discretion of the Court 
in the matter of refusing new trials in such cases, and is thus relieved 
of the responsibility of considering conclusions reached by juries in 
such matters. Here the statute makes it our duty to do so. We refer 
to the remark of Judge Story to indicate to counsel the very great 
propriety of settling questions of nautical science by the testimony 
of experts in that science. Their opinions are, certainly, more satis- 
factory than the opinions of persons not thus skilled. When parties 
upon either.side neglect to produce such testimony, all unfavorable 
consequences resulting from its absence must be attributed to their 
own acts. 

The next point arising upon the testimony which we consider is, 
that the evidence discloses that, at the time the contract of insurance 
was entered into, a large part of the freight to be earned had been 
paid to the plaintiff—that the amount of freight at risk was less than 
that covered by the policy, and that the verdict for the full sum is 
erroneous. Under the terms of the charter party, as well as the 
contract indorsed on the bill of lading, the moneys paid to the master 
were advanced against the freight, and were to be deducted there- 
from. This is also a valued policy. The general rule is, that the 
insurable interest of the owner of the vessel extends to the whole 
amount of the freights to be earned by the voyage; and when its value 
is fixed by agreement, that is conclusive in the absence of fraud. 
Does the fact that he has pledged it to a third party as a fund from 
which to redeem a loan, giving him a lien upon it, change the rule. 
Under such a contract equities as to the freight arise in favor of the 
party making the advances, and he may have an insurable interest to 
the extent of his loan, but it does not follow that the insurable inter- 
est of the owner is diminished to the extent the freight is pledged. 
One who has pledged or mortgaged his interest in the ship, even to 
the extent of its full value, has still an insurable interest to the full 
value. 1 Phillips 41; 2 Pick. 258. In this case there is a pledge of 
freight to be earned. The same rule which permits a mortgagor of 





Besa a ae ee a 


518 Report of Decisions. [March 


the ship to insure for its full value, must permit a party receiving a 
loan or advance against the freight to insure that freight. The effect 
of this pledge of the freight is not relief from the debt, in case the 
freight is not earned, in the absence of a stipulation to that effect. 
Whatever doubt may have existed in England upon that subject the 
doctrine in this country is that, “if freight is paid in advance, and 
the goods be not carried by reason of any event not imputable to the 
shipper, it is to be repaid, unless there be a special agreement to the 
contrary.” 3 Pick. 20; 11 Mar. 360; 3 Kent’s Com. 227; 3 Sumner 
66. We have no doubt of the owner’s insurable interest to the full 
amount of the freight, notwithstanding an advance to be charged 
against it. 

It is alleged that there was concealment in reference to the condi- 
tion of the ship at the time the policy was applied for. Thisis a 
matter to which the implied warranty of seaworthiness extends, and 
the assured is not obliged to communicate any fact as to which there 
is a warranty express or implied, unless information upon the subject 
is particularly called for in the first instance. 20 John 214; 4 Fast. 
590; Annesly on Ins. 143; 12 Maryland 343. 

The judge charged the jury in this case as follows: If you find, 
from the evidence, that the master of the Mutter Schultz designedly 
cast away and destroyed his vessel you must of course find for the 
defendant. In determining this question you must be satisfied be- 
yond a reasonable doubt that the master did designedly cast the ves- 
sel away before you can find against him on this point. 

This charge was excepted to, and is assigned here as error. 

This defense involves a serious charge affecting the character of 
the master. Itisacrime. Itis not denied that this would be the 
rule if this was a prosecution of a criminal character. Does the fact 
that in this case the question arises simply as a defense in a matter 
of civil contract vary the rule as to the degree of proof which should 
be required? Now, the fact to be proved, whether its proof be in a 
civil or criminal case, is the same—the casting away of the ship by 
design—and the rule is that the same amount of proof which exists 


.in one case must exist in the other—that is to say, the conclusion to 


be established cannot be inferred from one state of facts in a civil 
case and another state of facts in a criminal case. The reason why 
strict proof is required is not that the one case or the other is civil or 
criminal, but because the nature of the conclusion to be reached in 
each case is of such character as the law requires strict proof to 
establish it. The rules of evidence are the same in civil and criminal 
cases. Green Ev., 10 ed., par. 65; Abbott J. in 2 Starkie 116. “A 
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fact must be established by the same evidence, whether it is to be 
followed by a civil or criminal consequence.” 2 Russell oa Crimes, 
589. 

The cases upon this precise point do not entirely coincide. In 
Thurtell vs. Beaumont, | Bing. 339, the defense was that the property 
insured was wilfully burnt by the plaintiff himself. The judge directed 
the jury that ‘before they gave a verdict against the plaintiff, it was 
their duty to be satisfied that the crime of wilfully setting fire to the 
premises was as clearly brought home to him in this action as would 
warrant their finding him guilty of the capital offense, if he had been 
tried before them on a criminal charge. Mr. Justice Slidell, in 1 La. 
Ann. 219, speaking for the Supreme Court of Louisiana, says: “We 
think that the jury should not have been instructed to require the 
same full proof to discharge an answer as would be necessary to con- 
vict the assured. The position of the claimant in the one case and 
the prisoner in the other are not identical.” The same Court, how 
ever, in a subsequent action upon a policy of insurance, held that, 
“Where a criminal charge is to be proved, the proof ought to be not 
only consistent with the prisoner’s guilt, but inconsistent with any 
other rational conclusion ;” and although it was a civil proceeding 
pending, the Court applied this rule. The decisions upon the precise 
point, therefore, establish the rule to be, that the character of the fact 
to be proved, and not the position of the party, determine the degree 
of proof to be required. ‘There was no error in this direction of the 
Court. 

The only error assigned remaining to be considered is, that the 
Court entered judgment upon a verdict which was illegal and insuf- 
ficient. 

The verdict was in these words: “ We, the jury, find for the plain- 
tiff, and assess the damages at six thousand dollars, with interest 
from the commencement of this suit at legal rate.” There is no diffi- 
culty in the clerk’s calculating the interest from the date of the com- 
mencement of the suit to the date of the verdict ; the periods are fixed 
by the verdict. There is no difficulty as to the rate. There were no 
issues in respect to interest, and interpreting the verdict with refer- 
ence to the issues, the necessary conclusion is that the interest is at 
the rate prevailing in the jurisdiction of the Court. The general rule 
is, that a verdict must convey on its face a definite and precise mean- 
ing, and must show just what the jury intended. If there had been 
issue here as to the rate of interest, or any question of this character, 
such an issue would not have been determined by the verdict, and in 
such a case there might have been doubt as to the intention of the 





520 Report of Decisions. [March 


the jury. In this case we think there is none, and that their con- 
clusion is expressed with sufficient certainty to justify a judgment 
thereon. 

In leaving the matter discussed in this appeal, we remark that, 
among other things wanted, the case stated is not signed or verified 
by the judge. This is a fatal defect ; the only thing which gives verity 
to the correction and settlement of a case in this Court is the signa- 
ture of the judge. 32 Rules of Practice Circuit Courts. 

The judgment is affirmed with costs. 


SUPREME COURT OF ERRORS, CONNECTICUT, 


SEPTEMBER TERM, 1871. 


ELIZABETH LEMON, ) 


vs. 
PH@NIX MUTUAL LIFE INS. CO.* j 


Where the assured surrendered a policy upon his life for his own benefit, and took 
out another payable to the plaintiff, with whom he was under an engagement 
of marriage, informing her of what he had done, and at her suggestion placed 
itin the hands of her brother, there was an executed gift of the policy to the 
plaintiff. 

Where the assured gained possession of this policy, without the plaintiff’s consent 
and surrendered it to the ee, without her knowledge, for a third policy 
payable to his brother, the plaintiff is equitably entitled to the benefit of the 
third policy. 

The assured was interested in the third policy to the amount of the premium paid 
at the time of taking it out, and the amount of the premium with interest must 
be deducted from the amount due on the policy, 

The assured could obtain an insurance on his own life payable in case of his death 
to a third party and the delivery of the policy to such party as a gift, is effectual. 

Where no interpleader is filed 7 the defendant, judgment will be given for the 
plaintiff notwithstanding another party is claiming the money by the terms of 
the policy. 

A bill will be amended to correspond with the facts as found and the grounds upon 
which relief is granted. 


Srymoor, J. 
In January, 1868, the defendant issued a policy on the life of 
George C. Peterson for $3000, this was in the usual form of an 
endowment policy and no question arises upon it. 
In November, 1868, this policy was surrendered and cancelled, 
and at the request of the assured a new. policy issued in its place 


* Decision rendered February -, 1871, 
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like the former in every respect except that it was payable to the 
petitioner, with whom the assured was under an engagement of 
marriage. 

The leading question in this case is whether the petitioner be- 
came the owner of this second policy. 

It is not claimed that the mere fact of making the policy payable 
to Miss Lemon, without more, vested in her a complete title. It 
is conceded that so leng as Mr. Peterson retained it in his own 
possession he might control it as his own. On the other hand it 
is not doubted, but thatif Mr. Peterson delivered it to Miss Lemon 
as a gift to her, such delivery would vest in her a complete title. 

The difficulty in the case is in determining whether on the facts 
found the policy may properly be regarded as having been in legal 
effect delivered to her. 

This is so much a mere matter of fact that the committee should 
have distinctly found it the one way or the other, but instead of a 
direct finding we have a special statement of facts bearing on the 
question, and it is left to the court to decide the ultimate fact by 
inference from this special statement. Neither plaintiff nor de- 
fendant saw fit to remonstrate against the acceptance of the 
report of the committee, on the contrary the report is accepted 
without objection from either party ; and we must dispose of the 
question as best we may with the light we have. 

lst. The fact that Mr. Peterson caused the policy to be made 
payable to Miss Lemon indicated a settled purpose in his mind that 
she should have the benefit of it. And bis acts immediately after 
will naturally be construed as intended to carry out such purpose. 

2d. When, therefore, the policy is, by Mr. Peterson’s order, sent 
to Miss Lemon’s brother, we naturally regard it as sent to him for 
her, as depositary for her, and for her benefit, rather than as depos- 
itary for Mr. Peterson himself. 

3d. It appears from the committee’s report that the intended 
change in the policy for her benefit was communicated to her 
before it was made, and that it was upon her suggestion that the 
policy was placed in the hands of her brother. 

4th. After the policy was changed, and made payable to Miss 
Lemon, and sent to her brother, she was informed by Mr. Peterson 
of what he had done. 

Upon these considerations, in view of all the facts in the case, 
we think we must find that there was an executed gift of the policy 
to Miss Lemon, and that the delivery to her brother was as depos- 
itary for her. 
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In December, 1868, Mr. Peterson changed his mind in regard to 
this policy, and obtained possession of it from Mr. Lemon, by what 
means does not distinctly appear. But the committee’s report 
gives no countenance to the idea that it was by fraudulent means, 
as charged in the bill. It does, however, appear that the posses- 
sion was obtained without the petitioner’s consent, and also that 
she had no knowledge of the second change of the policy, now to 
be spoken of, until after Mr. Peterson’s death. 

In January, 1869, Mr. Peterson, having, as before stated, ob- 
tained possession of policy No. 2, caused it to be surrendered, and 
a new one—No. 3—to be issued in its place, payable to Peter A. 
Peterson, a brother of George. 

George went South for his health, which was failing, starting 
Nov. 30th, 1868, and he was not able to do business after that time 
till his death, October 19th, 1869. His health was not such as to 
enable him to pass the necessary medical examination for a new 
policy in November, 1868, or afterwards. 

Upon these facts it is clear that the consideration for policy No. 
3, was the surrender of policy No. 2. Mr. Peterson’s health was 
such that No. 3 would not have been issued if the defendant had not 
been bound by No. 2, and inasmuch as policy No. 2 belonged to the 
petitioner it was her property, that, without her consent, was used 
to procure No. 3. She is therefore equitably entitled to the 
benefit of this policy. 

Mr. Peterson’s money however to the extent of the premium 
paid in Jan. 1869, is represented in policy No. 3, and to that ex- 
tent Miss Lemon haa no interest, and from the $8,000 due on the 
policy, the amount of that premium and interest on it should be 
deducted, and the balance paid to the petitioner. 

A question was made before us that Miss Lemon had not an 
insurable interest in Mr. Peterson’s life. If she had undertaken 
to obtain and had herself obtained an insurance on his life that 
question might have arisen, but surely Mr. Peterson had an insur- 
able interest in his own life, and he obtained the insurance on it ; 
and we know of no law to prevent him from making the policy 
payable in case of his death to the person to whom he was affianced ; 
and if such policy is delivered as a gift to the party to whom pay- 
able, we know no law to prevent such gift from being effectual. 
In Rants vs. American Life Insurance Company, 27 New York R. 
282, Judge Wright says: If the contract is with the party whose 
life is insured he may have the loss payable to his own representa- 
tives or to his assignee or appointee. Besides, the defendant treated 
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policy No. 2 as valid,—it appears that policy No. 3 was issued in 
consideration of the surrender of No. 2, as before stated, and the 
question now to be decided is not on the validity of No. 2 but 
whether Miss Lemon has an equitable interest in No. 3. 

The defendant also claimed that the petitioner ought not to have 
judgment in her favor while another is claiming the money by the 
terms of policy No. 3. 

We appreciate the difficulty of the defendant’s situation, exposed 
as he may be to a suit by Peter A. Peterson. If the defendant 
had brought a bill of interpleader in Canada, or elsewhere, before 
a court having proper jurisdiction, this case would probably have 
been continued to await the result. But no bill of interpleader 
has been brought, and upon the pending bill if the petitioner 
shows herself entitled to the insurance money we must decree it 
to her notwithstanding the possibility that upon a suit by Peter 
A. Peterson the facts may appear otherwise than they do to us. 

The petitioner has done all she could to make Peter A. Peterson 
a party to this bill. He has been notified of its pendency and he 
has had an opportunity to appear and show his title if he has any. 
He evidently chooses not to enter an appearance. We are not 
called on to say what effect, if any, these circumstances would 
have upon any suit which he may bring against the defendant 
either here or in another jurisdiction. 

We advise the Superior Vourt to pass a decree in favor of the 
petitioner, to the extent and in the manner above specified. We 
ought, however, to say that it has not escaped our attention that 
the bill is not in its allegations precisely adapted to the facts as 
fourd by the committee, nor precisely to the grounds upon which 
relief is granted. But no point was made by the defendant on 
this account, and, if any question had been made, we probably 
should have advised, as has been done in similar cases, that the bill 
be amended to correspond with the case as shown by the report of 
the committee. 

In this opinion the other judges concurred; except Carpenter 
J., who dissented. 
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SUPREME COURT OF MISSOURI, 


JULY TERM, 1871. 


Appeal from Pettis Circuit Court. 


EUGENE LUNGSTRASS, Resp’t, 
vs. 
GERMAN INSURANCE COMPANY, App’t.* 


The plaintiff was agent for the Company, and was to make his returns monthly. 
The eee of the Company, _— his application, sent him a policy upon his 
own goods.which he received, and on the same day made an entry in his account 
with the Company of the premium, and accepting the policy. On the next day 
before the time of making his monthly returns his goods were burned. 


Held, that no contract can arise from a proposition or offer, on one side, until it is 
accepted on the other, and this acceptance must be evidenced by some act that 
binds the party accepting. 


The usual mode of accepting a proposition made by correspondence is by a notice 
of acceptance ; and though it was formerly held that it did not ripen into a con- 
tract until receipt of the notice, yet the doctrine now is that the contract is 
completed when the acceptance is forwarded, without reference to the time of 
its reception. 

Notice is not the only evidence of acceptance. Any appropriate act, which accepts 
the terms as they were intended to be accepted, so as to bind acceptor, just as 
clearly evidences the concurrence of the parties. 


The entry made by the plaintiff in his account with the Company unequivocally 
shows that he intended to abide by the policy, and he thereby became bound by 
its terms. 


Express notice of acceptance can only be dispensed with when apparently not 
contemplated, and when some other act of acceptance is equally clear and 
unequivocal. 


FINKELNBURG & RassiEuR 
; ’ ; 
CRANDALL & SINNET, ; for Appellant. 


Puitiies & Vest, for Respondent. 
Buss, J. 


The plaintiff holds a policy of insurance issued under the follow- 
ing circumstances: He had been appointed agent of defendant 
for Sedalia, and on the 28th of October,in response to applications 
obtained and forwarded by him, the Secretary sent him policies 
numbered 294, 295 and 296, the first being a policy upon his own 
goods. The premium charged was two and a.half per cent., and, 
being dissatisfied with the rate, the plaintiff sent back his own 


* Decision rendered July —, 1871. 
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policy for a reduction. It was reduced to two per cent. and 
returned, and the plaintiff claims that he received it on the 6th of 
November, and that on the same day he made an entry in his 
account with the Company, recognizing the change of rate, and 
accepting the policy as changed. larly in the morning of the 7th 
the plaintiffs goods were burned, and on the 8th he telegraphed 
the fact, claiming the benefit of the policy. The Company, by its 
Secretary, at once repudiated it, upon the alleged ground that the 
premium had not been remitted, but now claim it to have been 
invalid because no notice of its acceptance was sent to the Com- 
pany. 

Counsel for appellant contend that this case comes under the 
rules governing contracts by correspondence, and that the contract 
was not consummated. 

It is true that no contract can arise from a proposition or offer 
on one side until it is accepted on the other; until then it remains 
merely @ proposition. And it is also true that this acceptance 
must be evidenced by some acts that binds the party accepting. 
A man’s mental resolution, that can be changed, is not sufficient ; 
both parties must be bound, or neither will be. The usual mode 
of accepting a proposition made by correspondence is by notice of 
acceptance, and though it was formerly held that it did not ripen 
into a contract until receipt of the notice, yet the doctrine now is 
that the contract is complete when the acceptance is forwarded, 
without reference to the time of its reception. Kentucky M. Ins. 
Co. vs. Jenks, 5 Ind. 96; Halleck vs. Com. Ins. Co., 21 Dutcher 
280; Taylor vs. M. F. Ins. Co.,9 How. 390. But notice is not the 
only evidence of acceptance. Any appropriate act which accepts 
the terms as they were intended to be accepted, so as to bind the 
acceptor, just as clearly evidences the concurrence of the parties— 
the bringing their minds together—as a formal letter of accept- 
ance. The terms, the nature of the offer, or circumstances under 
which it is made, or relation of the parties, may indicate another 
mode ; and if so, its adoption equally binds them. 

The plaintiff, as agent, was to make his returns monthly, and 
when the fire occurred the time for making his current monthly 
return had not arrived. The Secretary, on his appointment as 
agent, had given him a book, being “ the tariff of rates and gen- 
eral instruction book for the exclusive use of agents ” of a Cincin- 
nati company, saying to him that the company had adopted their 
rules until some could be printed in its own name. Among them 
was the following: 
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‘¢21. Insurance of your own property. If you have property 
of your own which you desire to have insured, * * * 
please forward us your application fully made out and signed, and 
if the risk is such as we can take, will make you a policy at this 
office at a fair rate, and mail it to you promptly. * * You 
will enter the risk on your abstract and take credit in your next 
account current for commission on the premium, as if the policy had 
been issued by yourself.” 

There may be some ambiguity in this instruction, but both par- 
ties seemed to understand it to mean that, as to all things but the 
acceptance of the risk, fixing the rate and issuing the policy, the 
transaction was to be the same as with an outsider through the 
agent, 7. e. as the agent delivers the policy, receives the premiums, 
and credits the company with them to be remitted at his next 
return, so he credits the company with his own premium, to be 
remitted in like manner. The following letter, in reply to the ap- 
plications forwarded by him, including his own, No. 294, also shows 
this understanding : 


‘Enclosed transmit to you 
pupvasdnamcanaseseansneseaes $51 25. ...cccce bensidsdes savesessases 


For which you are charged with $99 35” 


Here no notice of acceptance and no remittance was required, 
but plaintiff was charged with the premiums less the commissions, 
including his own. Had the plaintiff been satisfied with the rate 
charged him, would any other notice of the acceptance of the 
policy have been thought of than the entry of the charges to the 
credit of the company, which was at once made? But he was dis- 
satisfied with his own. and sent it back tor abatement. It was re- 
turned reduced to two per cent., and, as the plaintiff testifies, 
received on the 6th of November, and the difference charged back 
to the company. After the fire, and in response to its announce- 
ment, the secretary sends the following telegram: “ Policy 294 
is notin force, as the premium was not paid; see our letter of 
November 4th.” No objection is made because notice of acceptance 
had not been sent, but only because the premium was not remitted ; 
and the letter of November 4th, to be hereafter considered, makes 
the payment of all premiums at the company’s office, as well as 
that of No. 294, a condition precedent to the taking effect of the 
policies ; and so far as notice is concerned, aside from such remit- 
tance, it negatives the idea that it was expected ; and indeed the 
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whole record shows that notice of the acceptance of the policy 
was not contemplated at the time, and was only thought of after 
this controversy arose. 

I assume that, previous to the letter of November 4th, it was 
the understanding that remittances were to be made monthly, for 
so plaintiff and the secretary testify ; and I assume, what seems to 
have been the clear understanding, that the premiums on the plain- 
tiff’s policy were to be credited and remitted like the others. The 
inquiry then arises whether anything was done by the plaintiff 
after the second receipt of the policy, and before the fire, that 
amounted to an acceptance of its terms and bound him to pay the 
premium. He exhibits his account with the company, and testi- 
fies that every entry was made at its date. We find under date of 
October 28th a credit of each of the premiums as in the statement 
forwarded, and under date of November 6th, the day before the 
fire, an entry of a charge to the company of the difference between 
the original premium and as reduced to two per cent. This act 
unequivocally shows that he intended to abide by the policy as 
last received, and he became thereby bound by its terms; and 
had there been no fire, nothing further was to be done until the 
time for remittance at the end of the current month. 

I have alluded to the letter of November 4th, which contains 
the following postscript: ‘We call to your attention that policies 
go into effect only when premiums are paid here.” There is a con- 
flict of testimony in regard to the time of its receipt, the plaintiff 
testifying that it did not come to hand until the 8th, while the 
company’s secretary says that it was mailed at its date, in which 
case it should have been received on the 5th—an important vari- 
ance; but we cannot pass upon these questions of fact, and will 
only consider whether the instructions to the jury conform to our 
view of the law. 

Most of those asked by defendant assume that the policy could 
not go into effect without express notice of its acceptance, when 
other acts could as well signify acceptance and bind the parties. 
They were therefore properly rejected. 

Instruction No. 3, given on behalf of plaintiff, predicates the 
validity of the policy upon its having been assented to before the 
fire, and neither notice nor any other appropriate act signifying 
assent and binding the insured is required. This instruction was 
at least defective, and we cannot say that it did not mislead the 
jury. Express notice of acceptance can only be dispensed with 
when apparently not contemplated, and some other act of accept- 
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ance is equally clear and unequivocal. The record shows conflict- 
ing evidence in regard to facts bearing upon this question, and for 
this instruction I think a new trial should be granted, 

Reversed and remanded. The judges concur. 


SUPREME COURT OF MISSOURI, 


FEBRUARY TERM, 1872. 


Appeal from Clinton Circuit Court. 


THOMAS W. FAYLES, Resp’t, 
v8. 
NATIONAL INSURANCE COMPANY, App’t.* 


The by-laws of the company provided that the general agent should have power to 
appoint, remove and direct the local agents and to exercise a general supervision 
over the agency department, with power under the direction of the executive 
committee to compromise and settle claims arising from loss and damage. 

The agent drew a bill of exchange in the name of the company,in favor of the 
insured, in payment of a loss he had suffered, which bill was assigned and 
transferred to the plaintiff. 

On the trial in the court below the plaintiff offered evidence to show that the agent 
had drawn similar bills in like cases, which were paid by the company. 

Held, That if an officer of a corporation openly exercise a power, which pre-sup- 
poses a delegated authority for the purpose, and the corporate acts show that 
the corporation must have contemplated the legal existence of such authority, 
the acts of such officer will be deemed rightful, and the delegated authority will 
be presumed. 

When the by-laws gave the general agent, under the direction of the executive 
committee, authority to compromise and settle claims, and when it was seen 
that he was in the habit of adjusting and settling claims for loss and damage, 
and that he drew drafts on the company for the same, and that these drafts 
were honored and paid off, the community and those who dealt with him had a 
right to presume that authority had been delegated to him for that purpose. 

The evidence was clearly admissible and the judgment for the plaintiff must there- 
fore be affirmed. 


WaGneR, J. 


The only point saved in the record, and presented for our con- 
sideration, is the ruling of the Court on the admissibility‘of the 
plaintiff's evidence. 

The action was founded on a bill of exchange, purporting to be 
drawn in the name of the defendant, by its general agent, in favor 
of one Otterman, in payment of a loss which he had sustained by 


* Decision rendered March sag 1872. 
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fire on a building, which was issued by the defendant. The bill 
was assigned and transferred to the plaintiff. 

The answer denied the authority of the agent to draw the bill 
and make it binding on the Company. 

For the purpose of showing authority, plaintiff gave evidence 
showing that the agent had drawn similar bills in like cases, and 
that said bills were paid by the Company. 

This evidence was objected to, but the objection was overruled, 
and it was admitted by the court. Defendant introduced in evi- 
dence the by-laws of the company, the fifth section of which pro- 
vides, that the general agent shall have power to appoint or remove 
local agents, give them general directions and instructions, render 
them such assistance as may be necessary to secure business, and 
also have the general supervision of the agency department. 
Power is, moreover, given him, under the direction of the execu- 
tive committee, to compromise and settle claims arising from loss 
and damage. ‘The trial was before the court without a jury and 
judgment was for the plaintiff. 

If the evidence was admissible the verdict cannot be disturbed. 

In the case of the First National Bank of Kansas City vs. 
Hogan, 47 Mo. 472, the proposition was laid down that a draft 
signed by an officer of an insurance company alone is not binding 
on the company where there is no evidence of any usage or law 
giving him authority to bind the company. 

There it was shown that the secretary signed the draft and acted 
for the company, in the capacity of secretary. But the signing 
was the only thing from which authority was attempted to be 
deduced. It was notshown that, in a single instance except that 
one, that he ever undertook, as secretary, to make a draft on the 
company’s agent. As no direct power was asserted, the signing in 
one single case would not amount to evidence warranting the con- 
clusion that such authority was devolved on him. If an officer of 
a corporation openly exercises a power which pre-supposes a dele- 
gated authority, for the purpose, and the corporate acts show that 
the corporation must have contemplated the legal existence of such 
authority, the acts of such officer will be deemed rightful, and the 
delegated authority will be presumed. Therefore, when the by- 
laws gave the general agent, under the direction of the executive 
committee, authority to compromise and settle claims, and when it 
was seen that he was in the habit of adjusting and settling claims 
for loss and damage, and that he drew drafts on the company for 
the same, and that these drafts were honored and paid off, the come 

—3t 
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munity, and those who dealt with him, had a right to presume that 
authority had been delegated to him for that purpose. 

The general principles governing such cases was adjudged by 
this Court in Stoddard vs. Aull, 7 Mo. 318, where an agent pur- 
chased certain articles for his principal, and gave a note in the 
principal’s name therefor. He had also given two other notes in 
the principal’s name, which had been discharged. No special 
authority had been given him to execute the notes. Upon these 
facts it was held that an authority to purchase articles on credit 
would imply a power to acknowledge an indebtedness in the name 
of the person for whom they were bought; that a recognition by 
the principal of the agency, in the particular instance, or in similar 
instances, was evidence of the authority of the agent, as where one 
signed policies in the name of another, who, when a loss occurred, 
paid the same, that would be evidence of a general authority to 
sign policies. I think the evidence was clearly admissible, and the 
judgment must therefore be affirmed. Judge Bliss concurs, Judge 
Adams absent. 





STATUTE LAWS. 


ILLINOIS. 


An Act relating to the deposits to be made by foreign 
Insurance Companies. 


Section 1. When any fire, or fire and marine, insurance com- 
pany, organized under the laws of any foreign government, shall 
file with the Auditor of Publie Accounts a certificate of the Super- 
intendent of the Insurance Department of any other State, stating 
that a deposit of $200,000, or the equivalent of that amount, for 
the protection of the policy-holders in the United States, has been 


made by said Company, in that State, in accordance with the exist- 
ing laws thereof, said Company shall not be required to make such 
deposit in this State, so long as said deposit shall remain intact 
with the Superintendent of the Insurance Department or Treasurer 
of said State, a certificate of which from the Superintendent of the 
Insurance Department of that State shall be annually filed with the 
Auditor of Public Accounts of this State. 

§2. All fire, or fire and marine, insurance companies organized 
under the laws of any foreign country, establishing, or having 
heretofore established, an agency or agencies in this State, shall be 
and are hereby allowed to make the deposit required by the laws 
of this State, in such bonds, stocks, or other securities of such for- 
eign country: Provided, the same shall not be received for more 
than their par value; nor shall they, in any case, be valued at more 
than their current market value. 

§8. The recent conflagration in Chicago having deprived the 
people of the State of Illinois of the means of ample insurance on 
their buildings and goods, an emergency exists requiring this act to 
be of immediate force and effect ; therefore, this act shall take effect 
and be in force from and after its passage. 

Approved March 19th, 1872. 
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MISSOURI. 


An Act To provide for the safe keeping of the deposits 
and securities deposited with the Superintendent of 
the Insurance Department of the State of Missouri. 

Be it enacted by the General Assembly of the State of Missouri, as follows : 


Section 1. It shall be the duty of the ‘Superintendent of the 
Insurance Department” upon receipt of securities from any Insur- 
ance Company to forthwith deposit the same in presence of the 
President, Vice President, or any authorized agent of the company, 
in a strong iron box which shall require two distinct and different 
keys to unlock the same, one key to be kept by the Superintendent 
and the other by the Company ; and the box ‘shall not be opened 
except in the presence of the Superintendent and said President, 
Vice President, or authorized agent of the company. The boxes 
shall be kept in the vaults of the “Safe Deposit Company of 
Saint Louis,” and the Insurance Companies shall pay the usual 
fees for the safe keeping of their respective boxes. 

§ 2. All other acts or parts of acts inconsistent with the pro- 
visions of this act are hereby repealed. 

§ 3. This act shall take effect and be in force from and after its 
passage. 

Approved, March 14th, 1872. 


MINNESOTA. 


An Aor To establish a reciprocal General Insurance Law 
Jor the State of Minnesota, and to revise and amend the 
laws of said State relating to home and foreign insur- 
ance companies. 

Be it enacted by the Legislature of the State of Minnesota : 

TITLE I. 
GENERAL PROVISIONS. 

Section 1. The object of this act is to revise, simplify and 
amend the laws of this State in relation to insurance, with due 
regard to the legislation of other States, so as to secure mutual 
harmony in the promotion of the public interest; to define the 
relation of the State to companies and individuals; to insure the 
stability of companies; to protect the interest of the assured, and 
to encourage the employment of capital. And its provisions are 
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to be construed liberally in furtherance of the protection of the 
insured, and so far as may be in harmony with the construction 
which may be given by the courts of other States adopting a like 
act. 

§ 2. The words “the substantial provisions of this act shall be 
enacted,” shall be construed to mean the provisions of this act 
which define the right to do insurance business, and provide for 
the stability of companies, and the protection of the insured ; and 
differences in respect to the organization of the insurance depart- 
ment, the constitution of companies, or the form of judicial reme- 
dies, shall not be deemed to impair the uniformity which this act 
is intended to secure. 

§ 3. When, by the laws of any other State or nation, any taxes, 
fines, penalties, licenses, fees, deposits of money, or of securities, 
or other obligations or prohibitions, are imposed on insurance 
companies of this State doing business in such other State or nation, 
or upon their agents therein, so long as such laws continue in 
force, the same obligations and prohibitions, of whatever kind, shall 
be imposed upon all insurance companies of such other State or 
nation doing business in this State, and upon their agents here. 

§ 4. The term “company,” as used in any provision of this 
act, subjecting companies to any obligation or restriction, includes 
individuals, partnerships, joint stock associations and corporations. 

§ 5. The term “ American Company,” as used in this act, 
designates a company which exists by the laws of any State or 
territory of the United States, or by any law of the United States. 
All others are designated as foreign. 

§ 6. The expression “company of a State, territory or nation,” 
as used in this act, means a company incorporated by or organized 
under the laws of such State, territory or nation. 

§ 7. The word “commission” designates the officer, by what- 
ever name called, who is charged for the time being with the 
duties of commissioner of insurance. 

§ 8. The term “oath” in this act, includes affirmations. The 
term “ directors” in this act, designates the trustees, managers, or 
officers constituting the executive board of a company. Directors 
are included in the term “ officers,” unless a contrary intention 
appears. 

The term “ agent” or “agents” in this act, includes an acknowl- 
edged agent, surveyor, and all other persons who shall in any 
manner, directly or indirectly, aid in transacting the business of 
insurance. Nothing contained in this act shall be construed to 
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imply that an agent has any power to bind a company, not ex- 
pressly, or by necessary implication, given him by the company. 


TITLE II. 


THE INSURANCE COMMISSIONER. 

SrcTion |. It shall be the duty of the Governor, by and with 
the advice and consent of the Senate, to appoint one competent 
person, a resident and citizen of the State, and with the other 
qualifications hereinafter provided, who shall be styled the In- 
surance Commissioner, who shall be sworn in the manner provided 
by law for other State officers. He shall hold his office for two 
years, and execute the duties thereof as herein provided, until his 
successor is appointed and qualified, and in case of a vacancy by 
death, removal, resignation vr otherwise, the Governor shall fill the 
same by appointment. 

No person who is a director, officer, agent, attorney, or stock- 
holder of, or directly or indirectly interested in, any insurance 
company except as insured, shall be commissioner, and no officer 
or agent of any insurance company doing business in this State 
shall be deputed to examine the affairs of a company under this 
act. The said commissioner shall keep his office, at the capitol of 
the State, and shall give bonds in the sum of $5,000, with two 
sureties to be approved by the Governor, for the faithful discharge 
of his duties. - 

§ 2. Said commissioner shall be entitled to an annual salary of 
$1,500 per annum, which shall include and cover all necessary 
expenses, clerk hire, office rent, stationery, etc., (except such 
necessary blanks and forms as may be required, which shall be 
provided by the State), the said salary to be paid by the State 
Treasurer in the same manner as other State officers are paid, and 
if the said commissioner shall, directly or indirectly, receive any 
compensation or pay for any services or extra service, or for 
neglect or omission of service, other than is provided in this act, 
he shall be deemed guilty of a felony, and, on conviction thereof, 
shall be subject to a fine not exceeding five thousand dollars, or 
imprisonment in the State prison for a term not exceeding five 
years, or both, in the discretion of the court. 

§ 3. It shall be the duty of such Insurance Commissioner : 

1. To see that all laws of this State respecting insurance com- 
panies are faithfully executed. 

2. To file in his office every charter or declaration of organiza- 
tion of a company, with the certificate of the Attorney General, 
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and, on application of the corporators, to furnish to them a certi- 
fied copy thereof. 

3. He shall, as soon as practicable, in each year following the 
passage of this act, calculate, or cause to be calculated, in his office, 
by officers or employes of his department (or bureau) the net value, 
on the 31st day of December of the previous year, of all the poli- 
cies in force on that day, in each life insurance company doing 
business in this State, organized by authority of this State, and 
every other life insurance company doing business in this State, 
that shall fail to furnish him, as hereinafter provided, a certificate 
of the insurance commissioner of the State by whose authority 
the company was organized, or by the State in which it may elect 
to have its policies valued, and its deposits made in case the com- 
pany is chartered by the government of tne United States, giving 
the net value of all policies in force in the company on the 31st 
day of December of the preceding year. 

4. Calculations of the net value of each policy must be based 
upon the American Experience Table of Mortality, and six per 
cent. interest per annum. And the net value of a policy at any 
time shall be taken to be the net single premium which will at that 
time effect the insurance, less the value at that time of the future 
net premiums called for by the table of mortality, and rate of 
interest designated above, 

5. In case it is found "that any life insurance company doing 
business in this State has not on hand the net value of all its poli- 
cies in force, after all other debts of the company and claims 
against it exclusive of capital stock, have been provided for, it 
shall be the duty of the insurance commissioner to publish the 
fact that the then existing condition of the affairs of the company 
is below the standard of legal safety established by this State, 
and he shall require the company at once to cease doing new busi- 
ness; and he shall immediately institute proceedings, as required 
in this act, to determine what further shall be done in the case. 

6. It is hereby made the duty of the insurance commissioner, 
after having determined, as above, the amount of the net value of 
all the policies in force, to see that the company has that amount 
in safe legal securities, of the description and character hereafter 
provided in this act; after all its other debts and claims against it, 
exclusive of capital stock, have been provided for. 

7. He shall accept the valuations made by the insurance commis- 
sioner of the State under whose authority a life insurance company 
was organized, when such valuations have been properly made on 
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sound and recognized principles and legal basis, as above; provided 
the company shall furnish to the insurance commissioner of this 
State a certificate from the insurance commissioner of such State, 
setting forth the value calculated on the data designated above, of 
all the policies in force in the company on the previous 31st day of 
December; and stating that, after all other debts of the company, 
and claims against it at that time, were provided for, the company 
had, in safe securities, of the character specified in this act, an 
amount equal to the net value of all its policies in force, and that 
said company is entitled to do business in its own State. 

8. Every life insurance company doing business in this State 
during the year for which the statement was made, that fails 
promptly to furnish the certificate aforesaid, shall be required to 
make full detailed lists of policies and securities, to the insurance 
commissioner of this State, and shall be liable for all charges and 
expenses consequent upon not having furnished said certificate. 

9. For every company doing fire insurance business in this 
State, he shall calculate the reinsurance reserve for unexpired fire 
risks, by taking fifty per cent. of the premiums received on all 
unexpired risks that have less than one year to run, and a pro rata 
of all premiums received in risks that have more than one year to 
run; provided, that whensthe reinsurance reserve, calculated as 
above, is less than forty per cent. of all the premiums received 
during the year, the reinsurance reserve in this case shall be the 
whole of the premiums received on all its unexpired risks. 

10. In marine and inland insurance he shall charge all the pre- 
miums received on unexpired risks as a reinsurance reserve 

11. Having charged against a company the reinsurance reserve, 
as above determined, for fire, inland and marine insurance, and 
adding thereto all other debts and claims aguinst the company, he 
shall, in case he finds the capital stock of the company impaired to 
the extent of ten per cent., give notice to the company to make 
good its whole capital stock within sixty days; and if this is not 
done, he shall require the company to cease to do business within 
this State, and shall thereupon, in case the company is organized 
under the authority of this State, immediately institute legal pro- 
ceedings, as required in this act, to determine what further shall be 
done in the case. Any company receiving the aforesaid notice of 
the commissioner to make good its whole capital stock within sixty 
days, shall forthwith call upon its stockholders for such amounts 
as will make its capital equal to the amount fixed by the charter 
of said company ; and in case any stockholder of such company 
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shall neglect or refuse to pay the amount so called for, after notice 
personally given, or by advertisement, in such time and manner as 
the said commissioner shall approve, it shall be lawful for the 
said company to require the return of the original certificate of 
stock held by such stockholder, and in lieu the: eof to issue new 
certificates for such number of shares as the said stockholder may 
be entitled to, in the proportion that the ascertained value of the 
funds of the said company may be found to bear to the original cap- 
ital of the said company ; the value of such shares, for which new 
certificates shall be issued, to be ascertained under the direction of 
the said commissioner, and the company paying for the fractional 
parts of shares; and it shall be lawful for the directors of such 
company to create new stock and dispose of the same, and to issue 
new certificates therefor, to any amount sufficient to make up the 
original capital of the company. 

Whenever the capital stock of any joint stock, fire or marine 
insurance company of this State becomes impaired, the commis- 
sioner may, in his discretion, permit the said company to reduce 
its capital stock and the par value of its shares in proportion to 
the extent of impairment. Provided that, in fixing such reduced 
capital, no sum exceeding twenty-five thousand dollars shall be 
deducted from the assets and property on hand, which shall be 
retained as surplus assets; and provided, that no part of such 
assets and property shall be distributed to the stockholders ; and 
provided, further, that the capital stock shall not be reduced to an 
amount less than that required by law for the organization of a 
new company. To examine, or cause to be examined, every detail 
of the business of any company transacting business of insurance 
within this State, whenever in his judgment such examination is 
required by the interests of the policy holders of such company. 

12. It shall be the duty of the insurance commissioner, after he 
has notified a life insurance company, organized under authority 
of this State, to cease doing new business until the net value of 
its policies in force is equal to that called for by the standard of 
safety established by the State, at once to cause a rigid examina- 
tion in regard to all the affairs of such company ; in case it shall 
appear that there is no fraud or grosa incompetency or reckless- 
ness shown to exist in the management, he may, upon publishing 
the facts in the case, permit such company to continue in charge of 
its business for one year, provided there is, in his opinion, reason 
to believe that the company may eventually be able to re-establish 
the legal net value of all its policies in force. 
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13. In case the insurance commissioner does not permit the com- 
pany to continue in the control of its old business, it is hereby 
made his duty to institute the necessary proceedings for the pro- 
tection of its policy holders, in accordance with the laws of this 
State. 

14. To publish the result of his examination of the affairs of 
any company, whenever he deems it for the interest of the public 
so to do, in one or more papers of this State. 

15. To suspend the entire business of any company in this State, 
and the business, within this State, of any other company, during 
its non-compliance with any provision of this act, or whenever its 
assets appear to him insufficient to justify its continuance in busi- 
ness, by suspending or revoking the certificate granted by him; 
and to give notice thereof to the insurance commissioner, or other 
similar officer of every State, and publish the same in the paper in 
which, by law, State notices are required to be published. 

16. To institute, or cause to be instituted, the necessary proceed- 
ings, under the laws of this State, to close the affairs of any com- 
pany of this State which shall appear to him upon examination to 
be insolvent or fraudulently conducted. 

17. To report in detail, to the Attorney General, any violation 
of law relative to insurance companies, their officers or agents, or 
the business of insurance. 

18. To furnish to the companies required by this act to report 
to him, the necessary blank forms for the statements required. 

19 To preserve, in permanent form, a full record of his proceed- 
ings, and a concise statement of the condition of each company or 
agency visited or examined. 

20. At the request of any person, and on payment of the fee, to 
give certified copies of any record or papers in his office, when he 
deems it not prejudicial to public interests so to do, and to give 
such other certificates as this act provides for. 

21. To report annually to the Legislature, on or before the 20th 
day of February, the receipts and expenses of his department for 
the year ; his official acts ; the condition of companies doing busi- 
ness in this State; and such other information as will exhibit the 
affairs of his department. 

22. To send a copy of his annual report to the insurance com- 
missioner, or other similar officer, of every other State, and to each 
company doing business in this State. 

23. On request to communicate to the insurance commissioner of 
any other State in which the substantial provisions of this act 
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shall be enacted, any facts which by law it is his duty to ascertain 
respecting companies of this State doing business within such 
other State. 

24. To adopt and to renew, from time to time, when necessary, 
with the approval of the Governor, a seal of office; an impression 
and description whereof, with the Governor’s certificate of approval, 
shall be filed in the office of the Secretary of State. 

25. It shall be his duty to see that no company shall be here- 
after permitted to issue policies of insurance on lives in this State, 
that does a fire, marine, or inland insurance business. And, in 
determining the capital or assets of any fire insurance company, 
the commissioner shall exclude all notes given for premiums upon 
policies issued. _ 

Section 4. The insurance commissioner, for the purposes of 
examinations authorized by law, has power, either in person or by 
one or more examiners, by him commissioned in writing: 

1. To require free access to all books and papers within this 
State, of any insurance company, or the agents thereof, doing 
business within this State. 

2. To summon and examine any person being within this State, 
under oath, which he or any examiner may administer, relative to 
the affairs and condition of any company. 

3. For probable cause, to visit, at its principal office, wherever 
it may be, any insurance company not of a State in which the 
provisions of iaw contained in this act shall be in force, and doing 
business in this State, for the purpose of investigating its affairs 
and condition ; and to revoke its certificate in this State, if it does 
not permit an examination. 

4. To revoke or modify any certificate of authority, when any 
conditions prescribed by law for granting it no longer exist. 

5. The insurance commissioner has also power to institute suits 
and prosecutions, either by the Attorney General, or such other 
attorney as the commissioner may designate, for any violation of 
this act; and the commissioner is a necessary party to any pro- 
ceeding instituted for the purpose of closing up the affairs of any 
company, when the same shall not be in the name of the State. 

§ 5. Whoever, without justifiable cause, being within this State, 
refuses to appear and testify before the commissioner, when so 
required, or obstructs him in the discharge of his duty, shall, for 
each offense be punished by a fine not exceeding one thousand 
dollars, or by imprisonment not exceeding one year. 

§ 6. Every instrument executed by the commissioner of this State, 
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or any other State in which the substantial provisions of this act 
shall be enacted, pursuant to authority conferred by this act and 
authenticated by his seal of office, shall be received as evidence in 
this State ; and copies df papers in his office certified by him and 
so authenticated, shall be received as evidence in this State, with 
the same effect as the originals. 

Every such instrument so executed and authenticated by the 
commissioner of this State, shall be recorded in the same manner, 
and the same and its record shall have the like effect as if acknowl- 
edged or proved according to law. 

The impression of the seal may be directly on paper with or 
without tenacious substance. 

§ 7. ‘There shall be paid by every company to whom this act 
applies, the following fees toward defraying the expenses of execu- 
ting its provisions: 

Upon filing the declaration or certified copy of charter, twenty- 
five dollars. 

Upon filing the annual statement or certificate in lieu thereof, 
twenty dollars. 

For each certificate of authority and certified copy thereof, one 
dollar. 

For every copy of any paper filed with the commissioner, the 
sum of twenty cents per tolio; and for affixing the official seal to 
such copy, and certifying the same, one dollar. 

For valuing policies of life insurance companies, ten dollars per 
million of insurance, or any fraction thereof. 

For official examinations of companies under this act, the actual 
expenses incurred. 

For countersigning and registering policies and annuity bonds, 
the reasonable expenses of custody, registration and issues. 

All fees or fines received or collected by the commissoner under 
the provisions of this act, shall be paid over to the State Treasurer, 
accompanied with a statement in detail on the last week day of 
every month. 

§ 8. In case the necessary expenses of said commissioner ex- 
ceed the amount of fees collected under this act, and paid into the 
State treasury, (exclusive of the tax upon premiums), the excess 
of such expenses shall be annually assessod by the commissioner, 
in equal shares, upon all the insurance companies doing business in 
this State, and the commissioner has power to collect such assess- 
ments and pay the same into the State treasury. 

§ 9. No transfer by the insurance commissioner of securities 
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of any kind, in any way held by him in his official capacity, is 
valid until countersigned by the Treasurer of the State. 

It is the duty of the State Treasurer : 

1. Tocountersign any such transfer presented to hie by the 
commissioner, when satisfied of the propriety thereof. 

2. To keep a record of all such transfers, stating the name of the 
company from whose account the transfer is made; the name of the 
transferee, unless transferred in blank; and a description of the 
security ; 

3. Upon countersigning, to advise by mail the company concerned 
of the particulars of the transaction ; 

4. In his annual report to the legislature, to state the amount of 
transfers countersigned by him. 

§ 10. For the purpose of verifying the correctness of records, 
the commissioner is entitled to free access to the treasurer’s record 
required by section 9, and the treasurer is entitled to free access to 
the books and other documents of the insurance commissioner, relat- 
ing to securities held by the commissioner. 

TITLE III. 
PROVISIONS APPLICABLE TO ALL CLASSES CF COMPANIES. 

Sxcrton 1. It is unlawful for insurers or their agents to make, 
negotiate, or solicit within this State, any contract of insurance, ex- 
cept as authorized in this act. 

§ 2. No company hereafter organized in this State shall risk 
insurance upon the lives of individuals, nor grant, purchase, or dis- 
pose of annuities unless organized solely therefor, and doing such 
business exclusively. 

§ 38. No declaration of organization or charter of an insur- 
ance company formed under any general law of this State, and 
no alteration or amendment thereof, shall be operative until it 
has been submitted to the Attorney General for examination, and 
found by him to be in accordance with the provisions of this act, and 
of such general law, and not inconsistent with the constitution and 
laws of the United States and of this State; and so certified by him, 
and delivered to the insurance commissioner. 

§ 4. The capital stock and accumulations of any insurance company 
of this State, shall be invested in the bonds or treasury notes of the 

United States, or national bank stocks, or bonds of this State, or of any 


other State of the United States, or of any city, town or county of 


this State, or of any other State of the United States, having legal 
authority to issue the same, bearing interest, at their market value, or 
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in any interest or dividend paying stocks or bonds issued under the 
laws of this State at their known market value, or they may be in- 
vested or loaned on mortgages of unincumbered real estate in this or 
any other State of the United States, worth at least double the 
amount loaned thereon, exclusive of buildings; except when such 
buildings are insured and the policies duly assigned as additional 
security, or loaned on pledges of any of the securities named in this 
section; provided, always, that the current market value of such 
pledged securities shall be at all times during the continuance of 
such loans at least twenty per cent. more than the sum loaned on 
them, and all such loans are subject to the power of the company to 
terminate the same in case of depreciation of the securities below 
the limit ; and, provided, that in all investments made upon mortgage 
securities the evidence of the debt shall accompany the mortgage or 
deed of trust 

No dividends shall be paid except from surplus in excess of the 
minimum capital stock required by law, reserve fund for reinsur- 
ance of policies, and other liabilities of the company. 

But this section shall not be construed to affect the power of a 
company to make dividends not impairing its capital and its 
reserves. 

§ 5. Before any insurance company of this State shall do any 
business, the insurance commissioner shall cause an examination 
to be made, either by himself or by a disinterested person 
appointed by him for that purpose, who shall certify, under oath, 
that the capital herein required of the company named in the 
charter, according to the nature of the business proposed to be 
transacted by such company has been paid in in money, and in- 
vested in such securities as are required by section four of this title. 

§ 6. Before any insurance company shall commence business in 
this State, the following conditions must be complied with : 

1. It must be fully organized. 

2. If it be a company not of this State, a copy of its charter, 
duly accepted, or its declaration of organization or deed of settle- 
ment, duly approved in section three, and duly certified by the 
insurance commissioner or other proper officer or its own State or 
nation, with his certificate that the company is entitled to assume 
risks and issue policies therein, together with the stipulation 
respecting service of process in this State, required by section 21 
of this title, and a statement of the place where it is located, must 
be filed with the insurance commissioner of this State. 

3. It must procure from the insurance commissioner of this State 
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a certificate that it has complied with the provisions of the law of 
this State applicable to it, and is entitled to assume risks and issue 
policies in this State. 

§ 7. No person shall act as agent in this State for any com- 
pany not of this State, in any matter whatever relating to risks, 
until the last section has been complied with on the part of the 
company, and he has received from the insurance commissioner a 
certificate of authority, stating that the foregoing requirements 
have been complied with, a record of which certificate shall be 
kept in the office of the commissioner. A renewal certificate must 
be procured and filed within sixty days from the Ist day of January 
in each year. 

§ 8. Every insurance company or agent thereof doing business 
in this State shall, in all advertisements of such company or 
agency, publish the location of the company, giving the name of 
the city, town or village in which the company is located, and the 
State or government under the laws of which it is organized, and 
in all advertisements and circulars in which the capital of the com- 
pany so advertising is stated, the amount at risk on the preceding 
3lst day of December, shall be stated. 

§ 9. Itis unlawful for any insurance company of this State to 
purchase, hold, or convey real estate anywhere ; and for any other 
insurance company to purchase, hold or convey real estate within 
this State, except for the purposes and in the manner and time 
following : 

1. Such as shall be requisite for its accommodation in the trans- 
action of its business; or, 

2. Such as shall have been mortgaged to it in good faith by way 
of security for loans previously contracted or for moneys due; or, 

3. Such as shall have been conveyed to it in satisfaction of debts 
previously contracted in the course of its dealings; or, 

4. Such as shall have been purchased at sales upon judgments, 
decrees, or mortgages obtained or made for such debts. 

Real estate lawfully acquired as aforesaid, and not necessary for 
the accommodation of the company in the transaction of its busi- 
ness, shall he sold and disposed of within five years after its 
acquiring title to the same; unless the company procures a certifi- 
cate from the insurance commissioner that the interests of the 
company will suffer materially by a forced sale thereof, and extend- 
ing the time or the sale to a period fixed in said certificate. Any 
company of a State in which the provisions of law contained in 
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this act shall be in force, may purchase, hold and convey real estate 
within this State, or any other of the said States, for the purposes 
and in the time and manner above provided for. 

§ 10. Every insurance company having deposited securities 
with the insurance commissioner, whether under this act or any 
other, must by its president, secretary, or attorney, examine the 
securities and compare them with the books of the commissioner, 
once or more in each calendar year, at such times, in ordinary 
business hours, as the company may direct, and if found correct, 
give the commissioner a written acknowledgement that the same, 
designating the kinds and the amounts, are in his custody at the 
date of the acknowledgment. 

§ 11. If any insurance company doing business in this State 
shall violate any of the provision of this act, or shall, by means of 
any advertisement, circular, notice or statement, printed or written, 
published, posted or circulated through and by the agency of any 
officer, agent, or other person, or by any other means, falsely rep- 
resent or hold out to the public that the capital stock of such com- 
pany is greater than its actual amount, or that the accumulation of 
such company is greater than its actual cash or market value, every 
director, officer or agent of such company guilty of any wilful par- 
ticipation therein shall be deemed guilty of a misdemeanor, and on 
conviction thereof shall be punished by a fine not exceeding one 
thousand dollars, or by imprisonment in the county jail not exceed- 
ing three months, or by both such fine and imprisonment in the 
discretion of the court; and if any such company, after any such 
false advertisement, posted or circulated, shall receive any money, 
note or obligation for the payment of money, from any person, as 
a consideration for any insurance made, or policy issued or to be 
issued by such company, such money, note or obligation, shall be 
deemed and taken to have been received without consideration, 
and the directors of such company, and any officer or agent receiv- 
ing the same, shall be jointly and severally liable in a civil action 
for the repayment thereof, and shall also, in like manner, be liable 
to the person insured for the amount of the premium paid. 

Sec. 12. Kvery insurance company doing business in this State 
must transmit to the insurance commissioner a statement of its con- 
dition and business for the year ending on the preceding 31st of 
December, which statement shall be rendered within sixty days 
thereafter, except that foreign companies shall transmit their state- 
ment of business other than that done in the United States, prior to 
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the following first day of July. Said statement must be published at 
least three times in some newspaper of general circulation printed 
-and published at the capital of the State. 

Sec. 13. The annual statements required by the last section must 
be in form, and state the particulars as follows: 

First—The amount of the capital stock of the company actually 
paid in. 

Second—The property or assets held by the company, specifying : 

1. The value, as nearly as may be, of the real estate held by said 
company. 

2. The amount of cash on hand and deposited in banks to the 
credit of the company, specifying in what banks the same are 
deposited. 

3. The amount of cash in the hands of agents, and in course of 
transmission. 

4. The amount of loans, secured by mortgages and bonds, consti- 
tuting the first lien on real estate, on which there shall be less than 
one year’s interest due or owing. 

5. The amount of loans on which interest shall not have been paid 
within one year previous to such statement. 

6. The amount due the company on which judgments have been 
obtained. 

7. The amount of stocks of this State, of the United States, of 
any incorporated city of this State, and of any other bonds or stocks 
owned by the company, specifying the amount, number of shares, 
and par and market value of each kind of stock on the day of mak- 
ing statement. 

8. The amount of stocks held thereby as collateral security for 
loans, with the amount loaned on each kind of stock, its par value 
and market value on day of making statement. 

9. Amount of interest due and accrued not paid. 

Third—The liabilities of such company, specifying : 

1. The amount of losses due and yet unpaid. 

2. The amount of claims for losses resisted by the company. 

3. The amount of losses incurred during the year, including 
those claimed and not yet due, and including the probable amount 
of those reported to the company, upon which no action has been 
taken; Provided, that all such losses incurred in the State of 
Minnesota shall be reported separately and apart from those 
incurred in any other State or country. 

4, The amount of dividends declared and due, and remaining 
unpaid. 

—35 
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5. The amount of dividends, if any, declared but not yet due. 

6. The amount of money borrowed, and security, if any, given 
for the payment thereof. 

7. All other existing claims against the company. 

8. The gross amount of risks taken during the past year. 

9. The amount of risks taken in the State of Minnesota during 
the past year. 

10. The whole amount of risks outstanding. 

11. The amount of outstanding risks in the State of Minnesota. 

12. The whole amount of unearned premiums on outstanding 
risks. 

13. The amount of unearned premiums on outstanding risks in 
the State of Minnesota. 

Fourth—The income of the company during the preceding year, 
specifying : 

1. The whole amount of cash premiums received. 

2. The amount of premiums received on policies issued in the 
State of Minnesota. 

8. The whole amount of interest money received. 

4. The amount of interest money received on loans in the State 
of Minnesota. 

5. The whole amount of income received from other sources. 

Fifth.—The expenditures during the preceding year, specifying: 

1. The whole amount of losses paid during the past year, stating 
how much of the same accrued prior, and how much subsequent, to 
the date of the preceding statement, and the amount at which losses 
were estimated in such preceding statement. 

2. The amount of losses paid upon risks taken in the State of 
Minnesota, during the past year, stating how much of the same ac- 
crued prior, and how much subsequent to the date of the preceding 
statement, and the amount at which losses were estimated in such 
preceding statement. 

3. The amount of dividends paid during the past year. 

4, The whole amount of salaries paid officers and agents of the 
company. 

5. The amount of salaries paid officers and agents employed in the 
State of Minnesota. 

6. The whole amount of commissions and fees paid officers and 
agents. 

7. The amount of commissions and fees paid officers and agents 
employed in the State of Minnesota. 
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8. The:whole amount of all and any other expenses not herein 
enumerated. 

9. The amount of taxes paid, specifying separately and apart the 
amount paid in this State. 

10. The amount of fees of all and every kind paid the treasurer of 
the State of Minnesota, specifying date, for what purpose, and 
amount. 

Sixth—The number of agents and other officers employed in the 
State of Minnesota. 

§ 14. The insurance commissioner may require, at any time, 
statements from any company doing business within this State, or 
any of its officers or agents, on such points as he deems necessary 
and proper, to elicit a full exhibit of its business and standing. 

§ 15. The statements required under this act must be verified 
by the signature and oath of the president or vice president, with 
those of the secretary or actuary; or by those of a majority of the 
directors. 

§ 16. No company having neglected to file a statement re- 
quired from it, within the time and in the manner prescribed, shall 
do any new business, after a notification by the commissioner, while 
such neglect continues. 

§ 17. Any company wilfully neglecting to make and transmit 
any statement required shall forfeit one hundred dollars for each 
day’s neglect. 

§ 18. Any company or person wilfully making a false state- 
ment in any report to the commissioner is liable to a penalty of 
$500, which sum must be paid to the commissioner, in default of 
which the certificate of authority shall be revoked. 

§ 19. The insurance commissioner has authority to prevent 
publication of any part of the statement made under this article, 
until his annual report to the legislature is made. 

§ 20. Every receiver or other judicially appointed trustee of an 
insurance company of this State, must make the statements 
required under this article, and all the provisions of this article 
shall apply to such receivers or trustees. 

§ 21. No insurance company not of this State, nor its agents, 
shall do business in this State, until it has filed with the insurance 
commissioner of this State a written stipulation, duly authenti- 
cated by the company, agreeing that any legal process affecting 
the company, served on the insurance commissioner, shall have the 
same effect as if served personally on the company within this 
State, 
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Any such company may, at its option, explicitly designate in its 
stipulation its principal office or agency in this State, and in such 
case the stipulation may be that any legal process served on the 
insurance commissioner, and also on the person in charge of such 
office at the time when service is made, shall have the same effect 
as if served personally on the company ; and if there be no person 
in charge, or if he keep himself concealed, or avoid service, such 
process may be served on him, or at such office, by publication, or 
posting or otherwise, in the manner which shall then be prescribed 
by the law of this State for substituted service; and that if such 
company should cease to maintain such an office in this State, 
so designated, such process may thereafter be served on the insur- 
ance commissioner alone. 

§ 22. So long as any liability of the stipulating company to any 
resident of this State continues, such stipulation cannot be revoked 
or modified; except that a new one may be substituted so as to 
require or dispense with service at the office, or to change the desig- 
nation of such office. 

§ 23. Service of process, according to a stipulation under section 
21, shall be sufficient personal service on the company. 

A copy of such stipulation certified by the commissioner, and his 
certificate of revocation or modification of such stipulation, that a 
company has no office within this State duly designated by such stip- 
ulation, and that process has been duly served on him, or either of 
such facts, shall be sufficient evidence thereof. 

§ 24. When process against or affecting an insurance company is 
served on the insurance commissioner, he must file the same, and 
forthwith mail a certified copy to the company at its home office, 
postage prepaid. 

§ 25. The term “process” in this act includes any writ, sum- 
mons, or order, whereby any action, suit or proceeding shall be com- 
menced, on which shall be issued in or upon any action, suit or 
proceeding. 





MISCELLANEOUS. 


Reporters have often been so kind as to send us, with the decis- 
ions, head notes prepared by themselves, and better ones, probably 
than we could make, especially as we do not always have the 
record of the case. But there is an advantage in uniformity, and 
as in most cases we do not have such head notes furnished, but are 
under the necessity of preparing them ourselves, we have preferred 
always to do so. Besides, as prepared for the State Reports, the 
head notes often unite the character of a digest and syllabus. As 
we always give a separate digest, we endeavor to preserve the dis- 
tinction between the two. For these reasons the syllabuses of 
cases reported in this journal, unless it is otherwise stated, are 
written by the editors. When head notes are prepared by the 
judge delivering the opinion, they will always be preserved in the 
report. 


REPORT OF THE SUPERINTENDENT OF THE KANSAS 
INSURANCE DEPARTMENT. 

The first annual report of Superintendent Webb was made in 
January last for the year 1871. It is a closely printed, well writ- 
ten pamphlet of about sixty pages. He states that he received 
his commission on the 20th of March, but that it was not until 
July last that statements were received from any companies, and 
that it was therefore impossible to make his report on or before the 
Ist of July, according to the provision of the law. He states that 
his action under the new law has been very severely criticised. 

On receiving his commission he says he found that the State 
Auditor had issued certificates of authority “to a large number of 
companies to do business in the State for the year commencing 
March Ist, 1871.” Learning that several insolvent and fraudulent 
companies had established themselves in the State, under the im- 
perfections of the former law, he proceeded to enquire ‘“ whether 
licenses so issued by the auditor were valid, when issued, and if 
valid then whether they remained in force after the taking effect 
of the new act.” It was claimed by the foreign companies that 
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those certificates were valid, and that by them they had acquired 
vested rights, and that a contract existed between themselves and 
the State, to which the provision of the constitution of the United 
States that “No State shall pass any law impairing the obligation 
of contracts” applied. The Superintendent held that as no com- 
pany had fully complied with the provisions of the law, which were 
conditions precedent to a legal issue of the auditor’s certificates 
the certificates were void, and that even if they were valid at the 
time they were issued, they were subject to modifications or revo- 
cation by subsequent legislation, and were so revoked by the act 
of the legislature, and he called upon the companies to comply 
with the new law. Of the 52 companies then in the State 23 com- 
plied and 10 immediately withdrew. The Travelers and The Rail- 
way Passengers afterwards withdrew, after a somewhat protracted 
correspondence with the department, which is published in the 
appendix. Three companies have continued to do business in the 
State without complying with the requirements of the law or the 
Superintendent’s demands. One of these, the Hartford Insurance 
. Company, proposed an “agreed case,” which was tried before a 
district court of the State. The court declared the auditor’s cer. 
tificate void, and the company appealed to the Supreme Court. 

The whole number of insurance companies not belonging in the 
State now authorized to do business in Kansas, is 15 life and 21 
fire. The number of home companies is 1 li'e and 3 fire. 

The Superintendent makes several important suggestions in 
regard to amendments of the insurance law of the State. Speak- 
ing of the necessity of governmental supervision, he says : 

“Tf all insurance corporations were honest, and possessed and 
would maintain the means and ability to fully respond to all their 
contracts and obligations, no supervision would be required. But 
such is not the fact. When it is remembered, as it ought to be, 
that within the last twenty-five years nearly or quite five hundred 
insurance companies have been organized in the different States of 
this Union, issuing during the few years of their fitful lives, 
hundreds of thousands of “ policies,” and taking millions of dollars 
from the pockets of the people in payment for “premiums” on 
such policies, have then failed, leaving their contracts of insurance 
worthless, it will scarcely be contended that some system of super- 
vision ovcr all companies doing business in the State, having for 
its main pu, pose the fullest possible protection to the public, is not 
necessary.” 

The Superintendent is rather sharp upon that much abused, and 
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as he evidently seems to think, much abusive company, the 
“ National Life Insurance Company,” of Chicago. Among other 
things he seems to disagree with that company on the subject of 
investments. The old law required mortgages on first class 
improved real estate, and he holds that the same is required under 
the present law. He says: 


“The section of the new law respecting investments by life 
companies omits the word “improved ;” and all acts (and none 
other) which are inconsistent with the new law are repealed by it. 
The National furnished this Department with a list of its mortgage 
loans, and of its mortgages taken as security, and held (or which 
ought to be held) for the benefit of its policy holders. The whole 
amount so invested is $98,291.66. Of this sum $47,150 are loaned 
to Benjamin Lombard, President of the National, and $20,000 to 
Fernando Jones, Vice President of the National, and the whole 
amount “secured” by mortgages on unimproved lots, in the little 
town having the significant name of Lombard, (a few acres of 
prairie land in the vicinity of Chicago.) The National insists that 
this Department shall accept these mortgayes as sufficient “ secu- 
rity” for the investment of a sacred fund, holding that the old law 
is repealed, as being “inconsistent” with the new. The new act 
does not purport to be an amendment of the old, and there is no 
direct repeal; and the Superintendent does not regard the two 
sections as inconsistent or repugnant.” 


He does not seem to have a very high respect for co-operatives. 


CASES REPORTED. 

A full report of four cases is given this month. 

The decision in Schultz vs. The Pacific Ins. Co. rendered in the Su- 
preme Court of Florida, is of unusual interest on account of the num- 
ber and character of the points raised, and the fullness and ability with 
which they are treated. The action was instituted to recover the sum 
of $6,000, with interest, on a valued policy, upon the freight of the 
North German barque, “ Mutter Schultz,” on a voyage from Pensa- 
cola to England. The policy was issued to the plaintiff, who was 
master and two-thirds owner, and covers by express terms the inter- 
est of all concerned. The defenses were, first, that the vessel at the 
time of the sailing was not seaworthy; second, that at the time of 
procuring the insurance the plaintiff concealed certain material facts 
in relation to the condition of the vessel; third, that the loss of the 
vessel was occasioned by the gross negligence and want of skill with 
which she was navigated by the plaintiff; fourth, that the vessel was 
designedly cast away, or run on shore by the plaintiff; fifth, that the 
plaintiff was not entitled to recover the full amount stated in the 
policy, but only the difference between that amount and the sum 
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advanced by the charterer to the plaintiff before the vessel sailed. The 
jury in the court below found for the plaintiff, and the judgment of 
that court is affirmed. We cannot attempt to notice here the points 
decided in the opinion, but will refer to the syllabus of the case and 
to the digest, which is given in the present number. 

The decision in Lungstrass vs. The German Ins. Co., was ren- 
dered in the Supreme Court of Missouri. The plaintiff, who was 
agent of the company, received, on his application, a_ policy 
upon his own goods, and made an entry, in his accounts with the com- 
pany, charging himself with the premium. On the next day the 
goods were burned. The defense was, on the part of the company, 
that no contract existed. The court held that any appropriate act, 
which accepts the terms as they were intended to be accepted su as to 
bind the acceptor, as clearly evidences the concurrence of the parties 
as a formal letter of acceptance, and that the entry made by the 
plaintiff was such an act. 

The case of Fayles vs. The National Ins. Co., decided in the 
same court, was an action upon a bill of exchange drawn by the 
agent of the company. The court held that where the by-laws gave 
the agent authority to compromise and settle claims, and he was in 
the habit of adjusting and settling claims, and of drawing drafts on 
the company which were honored, the community had a right to pre- 
sume that authority had been delegated to him for that purpose, and 
the judgment of the court below, in favor of the plaintiff, was 
affirmed. 

Lemon vs. The Phenix Mut. Life Ins. Co., was decided in the Su- 
preme Court of Appeals of Connecticut. The assured took out a policy 
upon his own life payable to the plaintiff, with whom he was under 
an engagement of marriage. He afterwards surrendered this policy 
to the company without her consent, and took out another for the 
same amount, payable to his brother, paying the premium. After his 
death, suit was brought by the plaintiff to recover the amount of the 
policy. The court held that a sum equal to the premium should be 
paid to the brother, and the balance to the plaintiff. 


INSURANCE LEGISLATION. 

Illinois.—The third section of the act, which is. published in this: 
number, states that the recent conflagration in Chicago, having 
deprived the people of the State of the means of ample insurance, 
an emergency exists requiring the act to take immediate effect. 
The act provides that if any fire, or fire and marine insurance com- 
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pany, organized under the laws of any foreign government, shall 
file with the Auditor a certificate of the Insurance Superintendent 
of any other State that the company has deposited in that State 
$200,000 for the protection of its policy holders in the United 
States, the company shall not be required to make such deposit in 
the State. Such companies, if making a deposit in the State, are 
allowed to deposit the bonds, stocks or other securities of the 
country in which they are organized, at not more than their par 
nor more than their market value. 

Missouri.—This act requires the Superintendent of the Insurance 
Department forthwith to deposit in a strong iron box, which shall 
require two distinct and different keys, Xc., the securities received 
from any insurance company. The box is to be kept in the vaults 
of the “Safe Deposit Company of Saint Louis,” and the insurance 
Companies are to pay the usual fees for the safe keeping of their 
respective boxes. The ‘Safe Deposit Company of Saint Louis,” 
is the party to be benefitted by this act. 

Minnesota.—This act is intended to be a full and comprehensive 
law for the regulation of insurance business in the State. In its 
general character it is similar to the laws of those States which 
have legislated most fully upon this subject. It makes it unlawful 
for any company or person to enter into any contract of insurance, 
or to do any kind of insurance business, in the State, except under 
certain regulations and restrictions. 

INSURANCE COMMISSIONER.—For the purpose of securing the 
observance and enforcement of the law, and of investigating the 
character and condition of insurance companies, and informing the 
public in regard to the same, an Insurance Department is created 
and placed in charge of a Vommissioner. This Insurance Com- 
missioner is to be appointed by the Governor, with the advice and 
consent of the Senate, for a term of two years, with a salary of 
$1,500 per annum. His fees are to be: For filing certificate copy 
of charter, $25.00; for filing annual statement, $20.00; for valuing 
life policies, $10.00 per million of insurance. These fees are to go 
into the State Treasury, and in case the expense of the depart- 
ment exceeds the amount thus paid in, a sum equal to the excess 
is to be assessed upon the insurance companies doing business in 
the State. The Commissioner has ample power at any time to 
make a thorough examination into the affairs of any insurance 
company, and to take away its right to do business, and in case 
any company belonging in the State becomes unsound and unsafe, 
to institute legal proceedings and wind up its affairs. He is required 





554 Miscellaneous. [March 


annually to make a report to the Legislature of his acts and of the 
condition of insurance companies doing business in the State. 

The restrictions upon companies relate to the manner of 
organizing companies hereafter formed in the State; the kinds of 
business to which companies shall be confined; the amount of 
risks to be taken ; the amount of capital required ; the manner of 
investing the capital and assets; the securities to be deposited 
with the Commissioner, and the conditions upon which companies 
from abroad shall be permitted to do business in the State. 

PRoVIsIONS APPLICABLE TO ALL INsURANeE CoMPANIES.—Kach 
company doing business in the State, whether belonging in the 
State or from abroad, is required to have a certificate of authority 
from the Commissioner, and to make regular annual statements of 
its condition and business according to explicit directions given in 
the act, and to submit to an examination by the Commissioner, 
whenever he may think proper to make one. The charter of every 
company hereafter organized in the State, must be submitted to the 
Attorney General and an examination must be made of the capital 
stock of the company by the Commissioner before it can do business. 
The capital stock and accumulations of every such company must be 
invested “in the bonds or treasury notes of the United States or 
national bank stocks, or bonds of this State or any other State of the 
United States, or of any city, town or county of this State, or of any 
other State of the United States,” or they may be loaned on mort- 
gages of unincumbered real estate in any State of the United States. 
Any company from out the State must file a certified copy of its 
charter and a stipulation that any legal process affecting the com- 
pany, served on the Commissioner shall have the same effect as if 
served on the company. 

Lire Companies.—No company is to engage in life insurance un- 
less it is confined to that branch exclusively. No life company is 
hereafter to be organized in the State with less than $100,000 cap- 
ital; nor shall it do business until it has deposited $100,000 in United 
States or Minnesota bonds with the commissioner. Companies from 
other States are required to make a like deposit, or to file a certificate 
that they have made the deposit in another State. Life companies 
doing business exclusively on the mutual plan are not required to 
make a deposit. Any company organized in the State may deposit 
funds with the commissioner for the benefit of registered policy- 
holders. The commissioner is to make an annual valuation of the 
policies of all companies doing business in the State, but companies 
from other States may furnish certificates of valuation in the State to 
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which they belong. Any company organized under a law of Con- 
gress may elect one State, in which its policies may be valued, and 
furnish a certificate of valuation from that State. The calculations 
in the valuations are to be based upon the American Experience 
Table of Mortality and six per cent. interest. In case the assets of 
the company fall below the net value of all its policies in force, ex- 
clusive of capital stock, the commissioner is to proceed against the 
company and suspend its business. 

Fire Companies.—No joint stock fire insurance company shall 
hereafter be organized in the State with less than $200,000 capital ; nor 
shall such company make any dividend except from the surplus profits 
of its business, and no such company doing business in the State, 
whether belonging in the State or not, shall expose itself on one risk 
for an amount exceeding five per cent. of its paid up capital. Every 
foreign fire company is required to deposit with the commissioner 
$200,000, or file a certificate that such sum is deposited in another 
State for the benefit of policy-holders in the United States. A pro- 
vision is made by which a company may retire its stock and do 
business as a mutual company, but no mutual fire insurance com- 
pany, not organized in the State, shall do business in the State. 

Marine Companies.—No joint stock marine company is to be 
organized in the State, unless it has a paid up capital of at least 
$500,000. Foreign companies are required to deposit $400,000, or to 
file a certificate that that amount is deposited in some other State. 
Marine companies, from other States, are not required to make a 
deposit if one is made in their own State. 

Fire AND Marine Companies.—No fire and marine insurance 
company shall do business in the State unless it has a capital of at 
least $300,000. In case the capital stock of any such company be- 
comes impaired ten per cent. upon a basis of calculation specified in 

the act, the commissioner is to give the company sixty days’ notice 
' to make up its stock, failing to do which he is to proceed against the 
company. The capital stock of such company organized in the State 
may, in certain cases, be reduced. In estimating the capital or 
assets of any company all premium notes are to be excluded. 

This law is well drawn and systematically arranged, and the lan- 
guage is clear and concise. In the main it seems to be wise and just. 
We doubt not that it will prove to be one of the most useful laws 
ever adopted in the State. Its provision in regard to the investment 
of the assets of insurance companies is weak. The salary of the 
commissioner, which is “to cover clerk hire, office rent, stationery, 
etc.,” will hardly secure a competent man, unless such men are more 
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abundant and to be procured at less price in Minnesota than in 
most other States, and his bond will hardly cover any large amount 
of dishonesty. The law is liberal towards companies outside the 
State, providing that the tax upon companies belonging to the State, 
and from abroad, shall be the same, namely: two per cent. on all 
premium receipts, which shall be in lieu of all other taxes and licen- 
ses, except the fees and expenses to be paid the department. One 
good feature in this act is the severe penalties provided in case the 
commissioner shall ‘‘ directly or indirectly receive any compensation 
or pay for any services, or extra services, or for any neglect or omis- 
sion of service,” or in case any agent, officer, or trustee of any com- 
pany shall, by means of any advertisement or notice, hold out to the 
public that the capital or assets of the company are greater than they 
really are; or in case any agent or employee of any company shall 
embezzle, or convert to his own use, any money received for the com- 
pany. This part of the law might wisely be adopted in other States. 

This act will occupy about twenty-five pages of the Journat. We 
give the larger part of it this month. The remainder will appear in 
the next number. 


BOOKS RECEIVED. 
CrincINNATI SUPREME Court Reporter, Vol. 1, Number 12 and 


13. Edited by Chas. P. Taft & Bellamy Storer, Jr., of the Cincinnati 
Bar. Robert Clark & Co., Cincinnati, 1871. 


E. L. and W. S. Gross will accept our thanks for a copy of the 
Insurance Laws of Illinois, being chapter 55a of Gross Statutes of 
Illinois, bound in pamphlet form. 


Forrien Insurance.—The following is the syllabus of the opin- 
ion delivered in case of The Eureka Insurance Company vs. Parks 
et al, reported in Nos. 12 and 13, Vol. 1 Cincinnati Supreme Court 
Reporter : 

The defendants resided at Aurora, Indiana, and were shipping a 
quantity of hay to New Orleans in barges. Hays, who also re- 
sided at Aurora, sent up to the office of the plaintiff at Cincinnati, 
an application for insurance on the hay. The policy was issued, 
and the suit is for the premium. Hayes received a commission 
from the plaintiff. The defendants set up as a defense the statute 
of Indiana that a foreign insurance company should not enforce 
any contract made by an agent in Indiana; and also the act of In- 
diana, that it shall not be lawful for any agent of a foreign insur- 
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ance company to take risks, or transact any business of insurance 
in said State, without first producing a certificate of authority from 
the auditor of said State. 

Held, that the insurance was not to be considered as transacted 
in Indiana, but in the State of Ohio where the suit is brought, and 
is not affected by the law of Indiana against agents of foreign 
insurance companies. Nor would it be affected in the courts of 
Ohio even though the law of Indiana should prevent its enforce- 
ment in that State. 


TRANSFER OF TITLE.—We take the following syllabus of an opinion 
in the case of Bates vs. Commercial, etc., Insurance Companies, 
rendered by Judge Taft in the Supreme Court of Cincinnati, from the 
11 and 12 Nos. of Vol. 1 of the Cincinnati Superior Court Reporter : 

Bates sold the Louisville Theater to Fuller, retaining a lien by the 
deed for $26,000 of the purchase money, and providing that Fuller 
should keep on the property insurance in $10,000, loss, if any paya- 
ble to Bates, on which policies Bates brings suit. Before the fire, 
Fuller sold and conveyed the property for $75,000 to Mark Munday, 
retaining by the deed a lien for $50,000, with the condition that 
Munday should keep the property insured in $10,000, loss, if any, 
payable to Fuller. 

Held, That the interests of a mortgagee and mortgagor are entirely 
distinct, and that the insurance procured by Munday under his 
arrangement with Fuller, did not avoid the policies for $10,000, pro- 
cured by Fuller under the arrangement with Bates, notwithstanding 
the provisions in said policies that “in case the insured or assigns 
should make other insurance without consent of the defendants,” 
the policies should be void. 

That the word “assigns” in this clause means assignees of the 
policy and not assignees of the property. 

That the saleof Munday by Fuller, he retaining a lien for $50,000 
of the purchase money, did not avoid the policy issued by one of the 
defendants to Fuller, which contained the clause that ‘‘ a transfer or 
change of interest of the insured, either by sale or otherwise, without 
consent of the defendant” should avoid the policy. The interest 
was not “transferred or changed ” within the meaning of that clause 
in the policy. 


Tue Missourr LeGistaturE.—The Missouri legislature has just 
adjourned, having passed two acts affecting insurance ; one providing 
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for the deposit of securities by the superintendent in the Safe 
Deposit Company of St. Louis, and the other allowing mutual insur- 
ance companies to increase their capital stock. Neither are acts of 
much importance. A very strenuous endeavor was made to divide 
the Insurance Department and create a new and separate office of 
Commissioner of the Life Department. The real object of the bill 
was to make a place for some politician, and no scruples were shown 
in the means used to secure its passage. The amendments passed by 
the House at last session were stolen, and the bill purporting to be in 
the same form in which it passed the House, was printed for use in 
the Senate, but with very material changes, stealthily introduced, 
increasing the amount of salaries and fees, and giving opportunities 
for enormous frauds and abuses. It was very fortunate for the 
insurance companies and the public that it was defeated. Its passage, 
which would have been sure but for the influence and efforts of those 
representing the insurance interests at the legislature, would have 
been the means of extorting tens of thousands of dollars from the 
companies, to be paid at last by the policy-holders. Any change in 
the insurance department of that State is needless. The different 
branches of insurance can be much more efficiently supervised by one 
Superintendent than by two and with far less expense, and every one 
has the highest confidence in the integrity and ability of Superin- 
tendent King. 


ADMISSION OF ATTORNEYS.—The Supreme Court of Illinois, at the 
last term, made a new rule in relation to the admission of attor- 
neys coming from other States, which is number eighty-six of the 
series. It is as follows: Ordered, That any application for ad- 
mission to the bar, based upon a license granted in another State, 
must be made in term time by motion of some attorney of this 
court, made in open court; and no applicant will be admitted upon 
such license without examination, except it appear to the court, by 
affidavit or otherwise, that in the State in which the license was 
issued, a course of study was required at least equal to that pre- 
scribed in this State by Rule 85, or the applicant has been engaged 
in active practice for a period of two years, under such license. 


RESTORATION OF COURT RECORDS. 
The following is the law passed by the Legislature of Illinois for 
the restoration of court records. It was approved by Gov. Pal- 
mer on the 19th of the present month, and took effect immediately. 
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An Act to provide for the restoration of court records which have been 
lost or destroyed. 
Be it enacted by the people of the State of Illinois, represented in the General 

Assembly : 

Section 1. That whenever the record of any judgment or decree 
or other proceeding of any judicial court of this State, or any part 
of the record of an'y judicial proceeding, shall have been, or shall 
hereafter be, lost or destroyed, any party or person interested 
therein may, on application, by petition in writing, under oath, to 
such court, and on showing to the satisfaction of such court that 
the same has been lost or destroyed without fault or neglect of the 
party or persons making such application, obtain an order from 
such court, authorizing such defect to be supplied by a duly certi- 
fied copy of such original record, where the same can be obtained, 
which certified copy shall thereafter have the same effect as such 
original record would have had, in all respects. 

Sec. 2. That whenever the loss or destruction of any such record, 
or part thereof, shall have happened, or shall hereafter happen, and 
such defect cannot be supplied as provided in the next preceding 
section, any party or person interested therein may make a written 
application to the court to which such record belonged, verified by 
affidavit or affidavits, showing the loss or destruction thereof, and 
that certified copies thereof cannot be obtained by the party or 
persons making such application, and the substance of the record 
so lost or destroyed, and that such loss or destruction occurred 
without the fault or neglect of the party or persons making such 
application, and that the loss or destruction of such record, unless 
supplied, will or may result in damage to the party or persons 
making such application, and thereupon said court shall cause said 
application to be entered of record in said court, and due notice of 
said application shall be given, as in chancery cases, that said 
application will be heard by said court, and if, upon such hearing, 
said court should be satisfied that the statements contained in said 
written application are true, said court shall make an order reciting 
what was the substance and effect of said lost or destroyed record; 
which order shall be entered of record in said court, and have the 
same effect which said original record would have had if the same 
had not been lost or destroyed, so far as concerns the party or 
persons making such application, and the persons who shall have 
been notified as provided for in this section. The record in all 
cases where the proceeding was in rem, and no personal service was 
had, may be supplied upon like notice, as nearly as may be, as in 
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the original proceeding. The court in which the application is 
vending may, in all cases in which publication is required, direct, by 
order or orders to be entered of record, the form of the notice, and 
designate the newspaper or newspapers in which the same shall 
be published. 

Sec. 3. In case of the destruction by fire, or otherwise, of the 
records, or any part thereof, of any county court having probate 
jurisdiction, the judge of any such court may proceed, upon his 
own motion, or upon application in writing of any party in inter- 
est, to restore the records, papers and proceedings of his court 
relating to the estate of deceased persons, including recorded wills, 
and wills probated or filed for probate in said court; and for the 
purpose of restoring said record, wills, papers, or proceedings, or 
any part thereof, may cause citations to be issued to any and all 
parties, to be designated by him, and may compel the attendance 
in court of any and all witnesses whose testimony may be nec- 
essary to the establishment of any such record, or part thereof, 
and the production of any and all written documentary evidence 
which may be, by him, deemed necessary in determining the true 
import and effect of the original record, will, paper, or other docu- 
ment belonging to the files of said court, and may make sueh orders 
and decrees establishing said original record, will, paper, document, 
or proceeding, or the substance thereof, as to him shall seem just and 
proper; and such judge may make all such rules and regulations 
governing the said proceedings for the restoration of the record, 
will, paper, document, and proceeding pertaining to said court, as 
in his judgment will best secure the rights and protect the inter- 
ests of all parties concerned. 

Sec. 4. That in all causes which have been removed, or shall 
hereafter be removed to the Supreme Court of this State, a duly 
certified copy of the record of such cause remaining in the said 
Supreme Court, may be filed in the court from which said cause was 
removed, on motion of any party, or person or persons, claiming 
to be interested therein ; and the copy so filed shall have the same 
effect as the original record would have had if the same had not 
been lost or destroyed. 

Sec. 5. Whereas, by reason of the recent destruction by fire of 
the records of the courts of Cook county, a necessity exists for this 
act to take effect immediately ; therefore, this act shall take effect 
and be in force from and after its passage. 

Approved March 19th, 1872. —Chicago Legal News. 





